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8/13/2019 9:16 AM
Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By: Ilse Juarez, Deputy Clerk

Donald J. Chisholm, Esquire
Chisholm Law Office
223 East Main Street
P.O. Box 1118
Burley, Idaho 83318
Telephone: (208) 678-9181
Fax: (208) 878-4998
Email: chisholm@pmt.org
ISB # 1134

Attorney for Defendants

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

CARLE. OWEN and ANITA R.
OWEN,

CASE NO. CV34-18-756

Plaintiffs,
DEFENDANTS' MOTION
TO AMEND JUDGMENT

vs.
DERIK L. SMITH and JESSICA R.
SMITH,
Defendants.

COME NOW the Defendants Derik L. Smith and Jessica R. Smith
by and through their attorney Donald J. Chisholm to move to
amend the Judgment entered by the court in the above entitled
matter on the 9 th day of August, 2019 pursuant to Rule 59(e) of
the Idaho Rules of Civil Procedure by substituting the proposed
Judgment the Defendants efiled with the court on the 1st day of
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August, 2019 or a judgment of similar import including the
provisions of Defendant's proposed judgment for the following
grounds and reasons:
1.

The judgment establishes that the Defendants' Motion

for Summary Judgment is granted in all respects, but it does not
contain language to establish that Plaintiffs have no right,
title or interest in the property of the Defendants; that the
Defendants are enjoined from trespassing on the property of the
Defendants, or that the Defendants have a permanent easement to
operate, maintain, repair and replace the pump and buried
mainline which serve the property of the Defendants with
Minidoka Irrigation District water from the MID B-1 canal.

That

relief was sought by Defendants' motion for summary judgment and
was presumably granted by the courts' memorandum decision dated
July 29, 2019.

The August 9, 2019 judgment does not constitute

a recordable instrument which establishes the Defendants' title
to their property unencumbered by claims of the Plaintiffs and
does not establish the permanent easement.

Persons researching

the property records would not have constructive notice of this
Courts' decision unless the Defendants' motion and other
supporting documents and legal description are recorded.
2.

The proposed judgment covered what Defendants' counsel

understands to be the common practice of having the judgment
DEFENDANTS' MOTION TO AMEND JUDGMENT - PAGE 2
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entered without waiting for a determination of fees and costs.
Defendants' proposed judgment allows for fees and costs to be
inserted in a copy of the judgment when the time has expired for
objections to be filed or when the court has ruled upon the
objections.
3.

Defendants are entitled to costs as a matter of right

and have filed a memorandum of costs for an award of attorney
fees under Idaho Code 12-121 and Rule 54(e) of Idaho Rules of
Civil Procedure.
4.

Defendants will be entitled to interest at the

judgment rate published by the Idaho State Treasurer for
judgment entered after July 1, 2019.

That rate is stated in the

proposed judgment.
This motion is based on all pleadings and orders on file
herein, including, but not limited to Defendants' Motion for
Summary Judgment, the court's Memorandum Decision dated July 29,
2019 granting the Defendants Motion and denying the Plaintiffs'
Motion.
A copy of the Defendants' proposed judgment and a copy of
the notification of filing dated August 1, 2019 are attached.
Oral argument is requested on this Motion.

DEFENDANTS' MOTION TO AMEND JUDGMENT - PAGE 3

Page 780

DATED this

/3

r-day of August , 2019.

CERTIFICATE OF SERVICE
~

I ce r tify that on August / 3
, 2019 I served a true and
cor r ect copy of the foregoing DEFENDANT S ' MOTION TO AMEND
JUDGMENT upon the persons named below b y electronic email :
Carl E . Owen and Anita R . Owen
P. O. Box 723
Rup ert , I daho 83350
Emai l: carleowen@gmail.com a n d o h iostar46@gmail . com
Attorney ( s) of record in the above-e n titled matter , by mailing a
c opy thereof in the Unite d States mail , postage prepaid by first
c l ass mail , in an e n velope a ddresse d to sa i d person(s) at the
foregoing address( e s) and by email .

Donald J . Ch isholm
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Do nal d J. Ch ish olm , Esq uir e
Ch ish olm Law Of fic e
223 Ea st Main Str eet
P.O . Box 1118
Bu rle y, Ida ho 83318
Tel eph one : (20 8)6 78- 918 1
Fax : (208) 878 -49 98
Em ail: chi sho lm@ pm t.or g
ISB ii 1134
Att orn ey for De fen dan ts
IN THE DISTRICT COURT OF THE
FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE
COUNTY OF MINIDOKA
CARL E. OWEN and ANITA R.
OWEN,
Pla int iff s,

vs~

DERIK L, SMITH and JESSICA R.
SMITH,
De fen dan ts.

)
)
)
)
)
)
)
)
)

CASE NO. CV 34- 18- 756

JUDGMEN'l'

)
)
)
)

JUDGMENT IS ENTERED AS FOLLOW
S:
1.

De fen dan ts De rik L. Sm ith and
Jes sic a R. Sm ith are the
ow ner s of the rea l pro per ty
des cri bed in wa rra nty dee d fro
m Mary
Ann Du rea u as Tru ste e of the
Su rvi vo r's Tru st of the Du rea
u
Community Pro per ty Tru st wh ich
is att ach ed her eto and

JUDGMENT - PAGE 1

Page 783

incorporated by reference as Exhibit "A", free and clear of any
claims of Plaintiffs.
2.

Plaintiffs are permanently enjoined from entering onto

Defendant's property described on Exhibit "A".
3.

Defendants have a permanent easement to operate,

maintain, repair

and replace the pump currently located at the

Minidoka Irrigation District B-1 Canal, including the panel,
electrical service and diversion works and to operate, maintain,
repair and replace the existing buried mainline which runs along
the West boundary of the property of the Plaintiffs described in
the Bankruptcy Trustee's Deed from Gary L. Rainsdon, Bankruptcy
Trustee, to Plaintiffs attached hereto as Exhibit "B".

The

easement is for delivery of irrigation water to the property of
the Defendants described on Exhibit "A" and extends to the north
boundary of Defendants' property.
4.

The claims of the Plaintiffs against the Defendants

for taking personal property and trespass on the property of the
Plaintiffs are dismissed with prejudice.
5.

The Defendants are awarded costs in the amount of

$_ _ _ _ _ _ _

and attorney fees in the amount of$

for a total of$

--------
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-------

6.

The Jud gme nt sha ll bea r int ere st at
the sta tuto ry rate
of 7.125% per annum from ent ry of
the Jud gme nt awa rdin g cos ts
and atto rne y fee s.
DATED _ _ _ _ _ _ _ _ _ _ _ _ __

Hon orab le Mic hae l Tri be
Dis tric t Jud ge
CLERK'S CERTIFICATE OF SERVICE

I cer tify tha t on
I serv ed a tru e and
cor rec t cop y of the fore goi ng JUDGMEN
T
upo
n
the per son s named
belo w by ele ctro nic ema il:
Don ald J. Chi sho lm
P.O . Box 1118
Bur ley, Ida ho 833 18
Em ail: chis holm @p mt.o rg; caro line rog
ers4 95@ gma il.c om
Car l E. Owen and Ani ta R. Owen
P.O . Box 723
Rup ert, Idah o 83350
Em ail: carl eow en@ gma il.co m and ohio
star 46@ gma il.c om
Cle rk of the Cou rt

-- -- -, -- -- --

By:
Dep uty Cle rk
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EXHlBITA

Title One
11Ull~wco,

Instrument# 544840

MINIDOKA COUNTY,

RUPERT, IDAHO

04·11·2018 12:01:31 PM No. of f;Jagos: 2
Reaor~cd tor: TITLl:ONE-TWJN FALLS
TON VA PAGE
F00: $16,00
Ex-Offlolo Rei;order Doputy SUSlln Aston

l::lectronl11all1 Racorded by Slmpllnle

Order Number: 18308636

WARRANTY DEED
For Value Received,
Mary Ann Dureau, Trustee of the Suivivor's Trust of the Dureau Community Property Trust under
trust agreement dated November 5, 2006, the Grantor, does hereby grant, bargain sell and convey unto,
Derlk L. Smith and Jessica R, Smith, husband and wife, as community properly with right of
suivivorshlp, whose current address Is 914 9th Street, Rupert, ID 83350, the Grantee, the following
described premises, In Minidoka County, Idaho, To Wit:

TOWNSHIP 9 SOUTH, RANGE 24 EAST OF iHE BOISE MERIDIAN,
MINIDOKA COUNTY, IDAHO
Section 7:

Part oflhe E½NE¼, more particularly described as follows:

Beginning al the Southwest Corner of the NE¼NE¼ of said Section 7, said corner marked by a 5/8
inch rebar, which shall be the Point of Beginning;
Thence North 88°42'23" East (North 89°09' East, rec.) for a distance of 609.94 feet (613,75 feet, rec.)
to a ½ inch rebar;
Thence South 89°35'44" East (South 89°09' East, rec.) for a distance of 228.73 feet (228.69 feet, rec.)
to a¼ inch rebar;
Thence South 07°29'13" East (South 7°04'14" East, rec.) for a dislance of 553.78 feet (553,73 feet,
rec.) to a½ Inch rebar;
Thence South 02°08'34" East (South 2°04'11" East, rec,) for a distance of 590.87 feet (591.0 feet, rec,)
to a 3I8 Inch smooth Iron pin;
Thence South 00°54'19" East (South 02°02'10" East, rec.) for a distance of 190.88 feet (192.45 feet,
rec,) to the south line of the NE¼;
Thence South 89°56'07" West (North 89°29'17" West, rec.) along said¼ section line for a distance of
930.70 feet (937.96 feet, rec,) to a½ inch rebar at the Southwest Corner of the SE¼NE¼;
Thence North 00°13'14" West (North 0°16' East, rec,) along the west line or the SE¼NE¼ for a
distance of 1319.27 feet (1318.03 feel, rec.) lo the Point of Beginning.

Wurrallty Deed
Pogo I of2
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TO HAVE AND TO HOLD the said premises, with their appurtenances unto the said
Grantee, ils heirs and
assigns forever. And the said Gran tor does hereby covenant to and with the said
Grantee, that Grantor Is
the owner In fee simple of said premises; that they are free from all encumbrances
EXCEPT those to which
this conveyance is expressly made subject and lhose made, suffered or done by
the
all existing patent reservallons, easements, right{s) of way, protective covenants, Grantee; and subject to
zoning ordinances, and
applicable building codes, laws and regulations, general taxes and assessments,
Includin
g Irrigation and
ullllty assessments (if any) for the current year, which are not due and payable, and
that Gran tor will warrant
and defend the same from all lawful claims whatsoever. Whenever the context so
requires, the singular
number Includes the plural.
Dated: April £, 2018

n-f> reau, Trustee of the Survi or's Trust oftha Dureau
Com ij • Property Trust under trust agreement dated
November 5, 2006

CALIW.eiJJ/l-state of ld!lAa, Countyof__,S;,,,,i4J!'/IJ"'--"O'-'l-=ei::.s~e:1D,;___~, ss.
On this j__ day of April in the year of 2018, before me, the undersigned, a notary
public In and for said
state personally appeared Mary Ann Dureau, known or identified to me to be the
person whose name Is
subscribed to the Within Instrument, as trustee of the Survivor's Trust of the Dureau
Community Property
Trust ,under trust agreement dated November 5th, 2006 and acknowledged to me
that
she executed the
same as t stee.
Notaiy Pu lie

Residing In:
My Commission Expires:

(seal)

Wnrrai1ty Dectf
Poge2of2
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I ,._

EXHIBIT B Instrument# 498593

MINIDOKA COUNTY,
RUPERT, IDAHO
03:14:14 No. Of Pogos: ~
RooOl'llo<I fQr: RUPERT LAND TITLE
DUANE !!MITH Foe: 8.00
EK-Officio Recorder DopUIY,.____...,....__ __

8-e-2008

l:.J,

AFTER RECORDING RETURN TO:

1122228
BANKRUPTCY TRUSTEE'S DEED

GRANTOR: The bankruptcy estate of David L Nichols aka David Ike Nichols,
filed in
the United States Bankruptcy Court fbrthe District ofldaho, Case No. 08-40259
, by and
through its Chapter 7 T.ruslee, GARY:RAINSDON, whose address is PO Box 506,
Twin
Falls, Idaho 83303,
L,
GRANTEE:

Cw:! e. & Anita R. Owen (Husband and Wife)

TRUE AND ACTUAL CONSlDERATION: $1 l 0,000.00
DAIB: September 4, 2008

· Grantor conveys to Grantee all ofthe Grantor's right, title and interest

in and to the real proper ty described as follows:

Ta:x; #24 in the NE ¾, NEl/4, Section 7, Township 9 South, Range 24
EBM,
Minidoka County, Idaho. Approximately 3 .090 acres + or Also known as: Residence located at 276 North 125 West, Rupert, Idaho
TOWNSHIP f;l SOUTH, RANGE 24 EAST, BOISE MERIDIAN, MIDIDOKA
COUNTY, IDAHO
Section 7: That part of the NE¼, more particularly described as follows:
Beginnipg at the Southwest comer ofthe NE¾NE¼ of said Section 7, which point
shall. bl;\ known as the Troe Point of Beginning; thence North 89°09' East for 613.
feet to a point; thence North 7°10'44" West for 174,93 feet (recorded as 176,6 feet)75
to
a point on the centerline of the B-1 Canal; thence North 74°12'43" West along
said
centerline for 221.03 feet to a point; thence South 88°3 8' 49" West along said
centerline for 378,22 feet to a point on the !/16th section line; thence South 0° 16'
West along said I/16th section line for 233.88 feet to the True Point ofBegin:aing,
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'

.
The Property and any improvements thereon are conveyed AS IS
AND
WITHOUT REPRESENTATION OR WARRANTY, EXPRESS
OR IMPLIED, and by
recording this deed Grlllltee accepts the Property and improvemen
ts ln that condition.
TlIIS INSTRUMENT \VILLNOT ALLOW USE OF THE PROPERTY
DESCRIBED IN THIS INSTRUMENT IN VIOLATION OF APPL
JCABLELAND
USE LAWS AND REGULATlONS. BEFORE SIGNING OR ACCE
INSTRUMENT, THE PERSON ACQUIRING FEE TITLE TO THE PTING THIS
SHOULD CHECK wrtH THE APPROPRIATE ClTY OR COUN PROPERTY
TY PLANNING
DEPART.M:ENT TO VERIFY APPROVED USES.
The Bankruptcy Estate of David I. Nichols

.~ ~tid- ✓
\

~?11£,¥,ainsdon,
Its: Chapter 7 Trustee

ACKNOWLEDGEMENT
STATE OF IDAH:O )
) ss.
County of;rwin Falls )
..
On thi s~ day of September, 2008, before me, a Notar
y Public in and for said
State, ,!)ersonally appeared Gary L. Rainsdon, known or identified
to me to be the person
whose name is subscribed to the within instrument as the Trustee
of United States
Bankruptcy Court of the District of!daho, and acknowledged to me
that he executed the
sllllle as such Trustee
CARISSA JACOBS
NOTARY PUBLIC
STATE OFIOAHO

Notary Public fo Idah o
Residing in: Kimberly. Idaho
My collllllission expires: April 13, 2012

EXH IBIT B-PA GE2
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Electronically Filed
8/13/2019 9:16 AM
Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By: Ilse Juarez, Deputy Clerk

Donald J. Chisholm, Esquire
Chisholm Law Office
223 East Main Street
P.O. Box 1118
Burley, Idaho 83318
Telephone: (208)678-9181
Fax: (208)878-4998
Email: chisholm@pmt.org
ISB # 1134

Attorney for Defendants

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

CARLE. OWEN and ANITA R.
OWEN,

CASE NO. CV34-18-756

Plaintiffs,
vs.

MEMORANDUM IN SUPPORT OF
MOTION TO AMEND JUDGMENT

DERIK L. SMITH and JESSICA R.
SMITH,
Defendants.

Following receipt of the Court's Memorandum Decision
denying Plaintiffs' Motion for Summary Judgment and granting
Defendants' Motion for Summary Judgment, counsel for Defendants
reviewed the rules and prepared a proposed judgment.

The

proposed judgment described the property of the Defendants by
attaching as an Exhibit the deed by which the Defendants

MEMORANDUM IN SUPPORT OF MOTION TO AMEND JUDGMENT - PAGE 1
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acquired the property, and it provided that Defendants have a
permanent easement for the pump and pipeline from the B-1 Canal
to the property of the Defendants.

It contained an exhibit with

the legal description by which the Plaintiffs had acquired their
property from the bankruptcy trustee

where the pump and

pipeline and related equipment are located.

The proposed

judgment contained blanks for insertion of costs and attorney
fees to be awarded to the Defendants and included the interest
rate the judgment would bear.
The proposed judgment was efiled with the court on August
1, 2019.

A copy of proposed judgment and the notice of filing

are attached to the motion.

The legal assistant for counsel's

office believed a copy would automatically be served on Carl and
Anita Owen.

It is possible that they did not receive a copy

from the clerk, because they did not register with the clerk to
receive notice.

On August 6, 2019 Carl Owen contacted Chisholm

Law Office and was provided a copy of the proposed judgment by
email.
The Plaintiffs claimed to own a portion of the property
Defendants had purchased.

Plaintiffs also claimed that

Defendants were not entitled to use the existing pump and
pipeline from B-1 Canal to Defendants' property.

Defendants

counterclaimed to have the court determine that Defendants own
MEMORANDUM IN SUPPORT OF MOTION TO AMEND JUDGMENT - PAGE 2
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the property they acquired by the deed from the Dureau Community
Property Trust and for determination that they have a permanent
easement to operate, maintain, repair and replace the pump and
pipeline and related facilities which deliver Minidoka
Irrigation District water to the parcel of the Defendants.

That

same relief was sought in the Defendants' Motion for Summary
Judgment.
The August 9, 2019 judgment says that the relief sought by
the Defendants by their Motion for Summary Judgment was granted,
but it does not identify the relief the Defendants were granted.
Because the Plaintiffs have made claims against the Defendants
which would create defects in the title to the property of the
Defendants and raise issues regarding the right of the
Defendants to use the existing facilities for delivery of their
irrigation water, it is important to the Defendants to be able
to record a judgment which states specifically how the issues
have been resolved, so that subsequent purchases or encumbrances
either of the property of the Plaintiffs or property of the
Defendants will have certainty regarding the status of those
issues.
There may be other ways to achieve the same result, but the
proposed judgment submitted by the Defendants was a good faith

MEMORANDUM IN SUPPORT OF MOTION TO AMEND JUDGMENT - PAGE 3
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effort to create a recordable judgment which would serve the
necessary purpose.
Defendants have timely filed a memorandum of costs and
supporting documents and affidavit for an award of costs and
attorney fees.

Rule 58 says that entry of judgment shall not be

delayed for taxing costs.

Attorney fees are treated as costs

under Rule 54(d) and (e).

Counsel for Defendant followed the

time honored practice of submitting a proposed judgment with
blanks for the court to enter the amount awarded as fees and
costs when those issues had been determined.
When a money judgment is entered, it bears interest at the
judgment rate established under section 28-22-104(2) of the
Idaho Code which rate is established by the Idaho State
Treasurer July 1 of each year for the ensuing twelve (12)
months.

The rate set forth in the proposed judgment was

obtained from the office of the State Treasurer for the 12
months beginning July 1, 2019.

At a minimum, the Defendants

will be entitled to an award of costs as a matter of right.
Defendants believe they are entitled to an award of attorney
fees for the reasons stated in the memorandum of costs and
attorney fees and the supporting affidavit.

The amounts awarded

will be a monetary judgment which will bear interest at the rate
stated in the proposed judgment.
MEMORANDUM IN SUPPORT OF MOTION TO AMEND JUDGMENT - PAGE 4
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Defendants respectfully request that the court amend the
Judgment which was entered, either by adopting the proposed
judgment submitted by the Defendants or by an alternative form
of judgment which can be recorded to establish that the title
issues to the property of the Defendants have been resolved and
the Defendants' easement for delivery of i rr igation water to
their property.

The judgment should also contain provisions for

costs and attorney fees which are awarded and interest at
judgment rate.
DATED this

/3 11--day

of August, 2019.

~~ ~

DonaldJ.Cisholm
CERTIFICATE OF SERVICE

I certify that on August / 3 , 2019 I served a true and
correct copy of the foregoing MEMORANDUM IN SUPPORT OF MOTION TO
AMEND JUDGMENT upon the persons named below by electronic email:
Carl E. Owen and Anita R. Owen
P.O. Box 723
Rupert, Idaho 83350
Email: carleowen@gmail.com and ohiostar46@gmail.com
Attorney(s) of record in the above-entitled matter, by mailing a
copy thereof in the United States mail, postage prepaid by first
class mail, in an envelope addressed to said person(s) at the
foregoing address(es) and by email.

~r~

Donald J. Chisholm
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IN THE DISTRICT COURT OF THE
51h JUDICIAL DISTRICT
MINIDOKA COUNTY, IDAHO

On:08/14/2019 2:59 p.m.
Tonya Page
CLERK OF THE DISTRICT COURT
Filed By: J}j,,Ju,,nu

Carl E. Owen and Anita R Owen
Husband and Wife
PO Box 723
276N 125W
Rupert, Idaho 83350
Phone: 208-430-3206
Email: carleowen@gmail.com
DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA
CARLE. OWEN & ANITAR Case No.: CV 34-18-756
OWEN, prose
Plaintiffs,
PLAINTIFFS RESPONSE IN OPPOSITION TO DEFENDANTS

vs.

MOTION TO AMEND JUDGEMENT

DERIK L. SMITH AND
JESSICA R SMITH,

AUGUST 14, 2019

Defendant

COMES NOW Plaintiffs, and opposes Defendants' Motion to Amend Judgment for the

following reasons :
1. Defendants ask that the judgment be amended to include:
A. Language that Plaintiffs have no right, title or interest in the property of the
Defendants.
Plaintiffs oppose and object to this provision since it implies that the property claimed by
Defendants based on a survey in dispute accurately describes a portion of land north of the berm

1
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that has been accepted as a boundary and possessed, maintained, cultivated and used for crops
by Plaintiffs and the previous owner for over 40 years. Plaintiffs intend to pursue their claim to
the disputed property based on their legal description with different survey bearings and their and
the previous owner's possession, maintenance and use without objection for over 40 years.
Plaintiffs do not now claim and have never claimed a right, title or interest in the property of
Defendants described in the seller's legal description.Plaintiffs do claim that based on a different
legal description without explanation or justification to support the change in survey bearings
that Defendants engaged in self-help and built a fence through known disputed property in
Plaintiffs absence taking both real and personal property of Plaintiffs without a Court Decree or
adjudication. Defendants have placed a claim on property north of the berm separating the two
properties based on a Westerra Realty Survey of March 23, 2018 that was placed in dispute by
Plaintiffs with witnesses. Defendants were notified that the survey was in dispute with witnesses
because:
(1) the land north of the berm separating the two properties had been possessed,
occupied, cultivated, maintained and used by Plaintiffs and the previous owner, David
Nichols for more than 40 years without objections or claims from the previous owners (Mary
Ann Dureau, Walter Woodworth and William Nichols).
(2) The Westerra Realty Survey used to claim land in possession of Plaintiffs, maintained
and used by Plaintiffs and the previous owner, David Nichols, came up with a completely
different survey bearing ofN88.42 degrees from the Point of Beginning than the Deed and
legal description on file for Plaintiffs' and the seller, Mary Ann Durreau which shows a

2
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different survey bearing of N89.09 degrees from the point of beginning. Any survey starting
at the Point of beginning described on both Plaintiffs legal description and Defendants' legal
description and going east from the point of beginning for 600+ feet will always have the
newly created N88.42 degree line overlapping Plaintiffs N89.09 degrees regardless of the
survey basis used. A valid survey starting at the described point of beginning on both
Plaintiffs' and Defendants' legal description and going east for 60o+ feet will always result in
the N88.42 degree survey line diverging to the north from the N89.09 survey bearing the
further the distance from the point of beginning resulting in the N88.42 survey line always
overlapping Plaintiffs' N89.09 degree survey line.
(3) Plaintiffs' legal description and deed on file since September 2008 was guaranteed by
Title Insurance from Title One under stringent ALTA standards while the Westerra Realty
Survey of March 23, 2018 states in a disclaimer that the survey did not meet the stringent
requirements under ALT A requirements.

(4) Plaintiffs legal description and deed were filed in September 2008 with Title One
Insurance guaranteeing Plaintiffs legal description and deed for their property with a survey
bearing of N89.09 degrees while Defendants legal description for their property with the
newly created N88.42 survey bearing placed in dispute by Plaintiffs was not filed until April
of 2018. A common boundary cannot have two different survey bearings defining the
boundary and be legal. One or both have to be wrong. While Defendants argue that their
survey bearing of N88.42 is correct and Plaintiffs' survey bearing for their property of
N89. 09 is incorrect; no proof or admissible evidence has been presented, only bare and
unsupported assertions. Plaintiffs' survey bearings for their property has been on file and
3
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recognized by the County for over 40 years and is superior to a newly created and different
legal description.

(5) The surveyor for the March 23, 2018 survey, Trevor Reno, stated to Plaintiff Carl Owen
and to a witness, Jesse Vaughn that he did not start at the POB, but rather from a discovered
rebar on the east end and measuring 228 feet west and placed his only marker on property in
possession, and use of Plaintiffs. He placed no stakes along the actual boundary line to
support a boundary, although by line of sight and angle to the actual POB, the surveyor' s
marker claimed a large portion of Plaintiffs' side and front yard and a portion of Plaintiffs
driveway.

(6) Defendants introduced undisputed proof that Plaintiffs had water rights and that the
payments for the water rights had been paid by Plaintiffs and were current. Prior to the
dispute Plaintiffs and the previous owner, David Nichols, used their water rights to water
their east property and their grape patch, garden patch and their side yard. The flood
irrigation went up to the berm accepted as the boundary line by all owners of the two
properties separating the properties in dispute. See Attachment (1 ). Now that Defendants,
based on a disputed survey with different survey bearings from Plaintiffs have fenced off
property some 38 feet north of the berm at the east end; Plaintiffs are unable to use their
water rights for their crops and east property because a fence does not stop flood irrigation.
Since the dispute regarding the boundary line, Plaintiffs have not been able to use their paid
water rights to water their east property, vegetable garden and their grape crop resulting in
severe damages, loss of food and continuing and ongoing damage to Plaintiffs' property.

4
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B. Defend ants ask to amend the Judgment to state that Plaintiffs are enjoined from
trespassing on property of Defendants.
Plaintiffs oppose this amendment to the judgment based on the fact that what Defendants
describe as "their" property is still in dispute and Plaintiffs intend to further pursue the claim that
their property, both real and personal, have been wrongfully taken based on survey bearing
differing from Defendants legal description and the fact that Plaintiffs and the previous owner
possessed, maintained, cultivated and used the property in dispute for over 40 years without
objection or claim from any of the previous owners of Defendants' property. At a jury trial,
Plaintiffs can introduce first-hand testimony from neighbors who have lived next to the
properties in dispute that the berm was the long established common boundary between the two
properties. Plaintiffs bought their property, inspected and walked the boundary line with the
previous owner and observed no evidence that any previous owner had ever possessed or used
the property for any purpose except for the previous owner, the original owner and Plaintiffs.
Plaintiffs are a bona fide purchaser of the property they and the previous owner have possessed,
used and maintained without any evidence that any other person claimed any portion of the
property north of the berm that has been accepted as the common boundary between the two
properties in dispute for over 40 years.
The argument that the common boundary was known by Plaintiffs fails as Defendants
themselves claim and statement that the 1978 survey of both properties in dispute was in error.
That fact alone proves that the actual and true boundary was theoretically unknown since the
prior owner was deeded the property by his father in 1979. His father walked the line ( consisting
of the berm) and truly believed that his instructions to the surveyor was to split off the alfalfa
field as one parcel and split off the residential property (now Plaintiffs) to his son, David Nichols
5
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complete with a long established garden spot, a grape patch and an unimpeded driveway. If in
fact the 1978 survey is in error, neither David Nichols or his father knew that an error existed in
the 1978 survey as the instructions given to the surveyor were clear (to split off the alfalfa field
from what is now Plaintiffs residence using the berm as the dividing line. If there does exist an
error in the 1978 survey of five parcels as Defendants claim; they have provided no proof or
admissible evidence of that assertion. At any rate, the requirements of boundary by possession
are met based on Defendants' assertion that the 1978 survey was and is in error. therby resulting
in an unknown boundary. Logic ditates that David Nichols father would not intentionally cause a
survey that took his son's east property, side yard, front yard and a portion of his driveway.
C. Defendants ask to amend the judgment to state that Defendants have a
permanent easement to operate, maintain, repair and replace the pump and buried
pipeline on Plaintiffs property.
Plaintiffs object to that amendment since the right of way and easement and the right of way on

MID right of way to operate, maintain, repair and replace the pump and associated waterworks
including the buried pipeline on Plaintiffs property was granted to David Nichols on November
9, 1979, two days after his father deeded property, what is now Plaintiffs, to David Nichols.
Defendants assert that the buried pipeline was installed on David Nichols property to water what
is now Defendants alfalfa field. At the time David Nichols had the buried pipeline installed on
and under his property, he only owned what is now Plaintiffs' property. It would not make sense
that David Nichols would construct a pipeline on his property solely to water property he did not
own. At the time of the construction and installation of the pipeline, the alfalfa field now owned
by Defendants was watered using existing ditch irrigation to the east. When Plaintiffs acquired

6
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David Nichols' property, the right of way and easement along with the right to operate, maintain,
repair and replace the pump and associated waterworks passed to Plaintiffs. This fact is
undisputed by Attachment (6) to David Nichols' affidavit in support of Plaintiffs Summary
Judgment. This is very important since Plaintiffs pay to use their water rights for their property
and Defendants have prevented Plaintiffs from using their water rights to water their east
property including their garden and grape crops by fencing off and claiming portions of land
north of the berm comprising Plaintiffs' crops. Idaho law is clear that to establish a property
interest it must be in writing.
Idaho's statute of frauds, § 9-503, requires the transfer of an interest in real
property to be in writing and that it be signed by the party granting the interest.
I.C. § 9-503. An easement is an "interest in real property within the meaning of the
statute (of frauds) and requires a writing suscribed by grantor in order to be created.
Generally, an easement is considered to be an encumbranceFajen v. Powlus, 96 Idaho
625,628,533 P.2d 746, 749 (1975) (citation omitted). Thus, the initial inquiry is whether
there is a writing evidencing the purported easement or at least a genuine issue of
material fact regarding the existence of such a writing. (emphasis added)

"At a minimum, a valid express easement must identify the land subject to the easement
and express the intent of the parties." Machado v. Ryan, 153 Idaho 212,218,280 P.3d
715, 721 (2012) (citing Hodgins v. Sales, 139 Idaho 225, 233, 76 P.3d 969, 977 (2003)).
Although the writing need not necessarily use specific words to create an express
easement, it must be clear from the writing that the parties intended to "establish a
servitude" over the land identified. Id. (quoting Coward v. Hadley, 150 Idaho 282, 287,
246 P.3d 391, 396 (2010)).
Thus, by the clear language used, the November 9, 1979 easement created by the Minidoka
Irrigation District (attachment 6 to David Nichols' affidavit) only existed and provided right of
way and easement rights for for David Nichols to construct and install waterworks and a buried
pipeline through the MID right of way to the property owned by David Nichols and did not
include any other easement rights or describe any other properties with easement rights or right

7
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of way rights to David Nichols buried pipline and waterworks .. There is no reference to an
easement outside the property owned by David Nichols. David Nichols deed states that the
property now owned by Plaintiffs are free of encumbrances. If the Court grants a permanent
easement of Plaintiffs' buried pipeline and water works to Defendants; Plaintiffs property rights
and due process rights would be violated. When David Nichols, through his bankruptcy estate
conveyed the property referenced in the easement to Carl and Anita Owen on September 8,2008,
the easement granted by Minidoka Irrigation District of November 9, 1979 transferred to David
Nichols' successors, the Plaintiffs. Plaintiffs have not sold or transferred any of their easement
rights in writing or otherwise since acquiring the November 9, 1979 easement as required by
Idaho's statute of frauds I.C. § 9-503 . Thus the absence of proof in writing of a claimed easement
by Smiths creates a genuine material fact which must be decided by the trier of fact. There must
be a conveyance or other instrument in writing, subscribed by the party creating, granting,
assigning, surrendering or declaring the same, or by his lawful agent thereunto authorized by
writing. Merely claiming a permanent easement is insufficient for the Court to grant such.

Defendants cannot produce any writing from David Nichols or Plaintiffs for a permanent
easement to Plaintiffs buried pipeline. There is no written instrument in Defendants' possession
nor on file at the County Recorder's office.

D. Defendants ask to amend the judgment to include a recordable instrument that
establishes title to their property unencumbered by claims of Plaintiffs and does not
establish the permanent easement.
Plaintiff opposes this proposed amendment as Defendants have recorded their legal description
and deed based on a March 23, 2018 survey and legal description in dispute due to a completely
different survey bearing and Plaintiffs and the previous owner' s long possession, maintenance

8
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and use of the disputed portion of land north of the established berm for over 40 years.
Defendants ask for several concessions and rewards. Idaho Courts have frequently denied
rewarding parties engaging in self-help and taking disputed matters into their own hands. In this
case, Defendants issued a 10-day demand for Plaintiffs to remove No Trespassing signs from
know disputed property or they would take Plaintiffs to Court for Court adjudication or decree
regarding the dispute. Instead of following through with their demand, Defendants ignored the
no trespassing signs, came onto disputed property on September 14, 2018 in Plaintiffs absence
and engaged in self-help by fencing off Plaintiffs' crops, side yard, front yard, personal property
and a portion of Plaintiffs' driveway. They should not be rewarded for such behavior.

Respectfully submitted,

Carl E. Owen

and

Anita R. Owen

Attachment (1) Admission that the berm was established to prevent the two property owners
water from going onto the other' s property. Proof of Plaintiffs paid water rights deprived by
Defendants.

9
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CERTIFICATE OF SERVICE
I hereby certify that on the 14th day of August 2019 that I served a true and correct copy of the
foregoing Response to Defendants Motion to Amend Judgment by first class mail to:

Donald J. Chisholm
223 East Main Street
PO Box 1118
Burley, Idaho 83318

s/ Carl E. Owen
276N 125W
Rupert, Idaho 83350
phone: 208-430-3206
email: carleowen@grnail.com
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From: <chisholm a pmt.org>
Date: July 29, 2018 at 9:28:42 AM MDT
To: Carl Owen <carko\\cn a,gma1l.com>
Subject: Re: Land Dispute

Derik,
I don't know how much time it would take Trevor Reno to flag the
south boundary line under his survey and the south boundary line under the
Lloyd Hess survey, but that might go a long way toward clearing up the
confusion in Carl's mind regarding the two surveys. He keeps referring
to Trevor's marker in 125 West road as the erroneous marker. It is my
understanding that Lloyd Hess' 1116th corner marker has never been located.
When Carl sees that there is about I foot of difference in the two
lines at the east side of the road right of way and that it goes to zero at
the east end, he might realize that he hasn't understood the issue about
the two surveys. Flagging or marking the lines would also help both of
you see ways to accommodate one another's concerns without spending money
on litigation.
I have a question about Carl's information about the history and
purpose of the berm. When you and I met to look at your property and
the boundary I had the impression and commented that it appeared to me that
your property slopes to the north. There was no sprinkler irrigation in
the area until the early 1970's. Surface irrigation usually caused
)<_ significant runoff at the end of fields . Carl said the berm was created )f-kto keep irrigation water from his property from flooding your field. If Y
;I,
~ your field slopes to the north, it is likely that the berm was created to
~
Carl's
1k'. keep water from your field from flooding Carl's property.
N property may slope to the south, but it is relatively narrow, so it would
>- not generate very much irrigation runoff. The borrow source from the ~
&-berm seems to be predominantly south of either surveyed boundary line . "~ That would be consistent with the owner of your parcel using soil from his ~
},land to build the berm to keep his runoff from flooding Carl's property. ~
~You might want to take a look at the slope of the two parcels to see if ~
)ii.)( they support this concept.
Don
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MINIDOKA IRRIGATION DISTRICT
HISTORY
Cust.

Serial It

Primary Acres

Chg Date

Rate

Charge

Recpl Date

Receipt

Discount

Rec.#

After Disc.

lni

Penalty

Paid By

41

07 OWENCAR

1.84 11/01/2009

40.000

73.60

12/0112009

69.92

3.68 35795

69 .92 MK

CARL OWEN

41

07 OWENCAR

1.84 11/01/2008

37.000

68.08

03/09/2009

68.0B

34685

68.08 MK

CARL OWEN

41

07 NICDA

1.84 11/01/2007

37.000

68.08

04/25/2008

68.08

32355

68.08 MK

DAVID NICHOLS

41

07 NICOA

1.84 11/01/2006

35.000

64.40

04/23/2007

64.40

29782

64.40 MK

David Nichols

41

07 NICDA

·t.84 11/01/2005

35.000

64.40

04/27/2006

64.40

27162

64.40 AC

David Nichols

I\ 1

07 NICDA

1.84 11/01/2004

31 .000

57.04

02/25/2005

54.19

2.85 24060

54 .19 MK

David Nichols

N
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~
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MINIDOKA IRRIGATION DISTRICT

Cusl.

Primary Acres

Chg Date

Rate

Charge

Recpt. Date

Receipt

Discount

Rec.#

Arter Disc.

lni

Penalty

Paid By

01/01/2099

41

07 OWENCAR

1.84 01/01/2099

0.000

41

07 OWENCAR

1.84 11/01/2018

40.000

92.00

11114/2018

88.32

3.68 58487

88.32 AC

CARL OWEN

41

07 OWENCAR

1.84 11/01/2017

40.000

92.00

11/1612017

88.32

3.68 55917

88.32 MK

CARL OWEN

41

07 OWENCAR

1.84 11/01/2016

40.000

92.00

11/14/2016

88.32

3.68 53433

88.32 MK

CARL OWEN

41

07 OWENCAR

1.84 11/01/2015

40.000

92.00

11/13/2015

88.32

3.68 50934

88.32 AC

CARL OWEN

41

07 OWENCAR

1.84 11/0112014

39.000

90.16

11/1212014

86.57

3.59 48319

86.57 MK

CARL OWEN

41

07 OWENCAR

1.84 11/0112013

38.000

88.32

11/14/2013

84.82

3.50 45841

84.82 AC

CARL OWEN

41

07 OWENCAR

1.84 11/01/2012

37.000

86.48

11/08/2012

83.08

3.40 43131

83.08 MK

CARL OWEN

41

07 OWENCAR

1.84 11/01/2011

36.000

84.64

11/21/2011

81.33

3.31 40588

81.33 MK

CARL OWEN

41

07 OWENCAR

1.84 11/01/2010

40.000

73.60

11/08/2010

69.92

3.68 37969

69.92 MK

CARL OWEN

~
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Serial#

IN THE DISTRICT COURT OF THE
51h JUDICIAL DISTRICT
MINIDOKA COUNTY, IDAHO

On:08/16/201910:05 a.m.
Tonya Page
CLERK OF THE DISTRICT COURT
Filed By: /J".,.,,fu'"".&

Carl E. Owen and Anita R. Owen
Husband and Wife
PO Box 723
276N 125W
Rupert, Idaho 83350
Phone: 208-430-3206
Email: carleowen@gmail.com
DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA
CARLE. OWEN &
ANITA R. OWEN, prose

Case No.: CV 34-18-756

Plaintiffs,
PLAINTIFFS RESPONSE TO DEFENDANTS MEMORANDUM IN
SUPPORT OF MOTION TO AMEND JUDGMENT

VS.

DERIK L. SMITH AND
JESSICA R. SMITH,
Defendants

AUGUST

16, 2019

COMES NOW Plaintiffs, and responds in opposition to Defendants' Memorandum in Support
of Motion to Amend Judgment for the following reasons:
1. Defendants state that they prepared and filed a proposed judgment on August 1, 2019. They
did not provide service of that proposed judgment to Plaintiffs when they filed .
2. Defendants falsely claim that the proposed judgment exhibit provided that Defendants have
a permanent easement for the pump and pipeline from the B-1 Canal to the property of the
Defendants. The easement and right of way for the pump and pipeline was granted by MID
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to David Nichols and his wife on November 9, 1979, two days after David Nichols was
deeded what is now Plaintiffs' property. See Attachment 6 to David Nichols' sworn affidavit
showing that the right of way and easement for the waterworks and pipeline was granted to
David Nichols and his wife and no others. In November of 1979, David Nichols only
owned the property now owned by Carl and Anita Owen. It is beyond belief that David
Nichols would go to the expense to construct and install a pipeline under his property to
serve another property he did not own (what is now Defendants' alfalfa field property).
Had he done so for some obscure reason, he would have had to document the property
interest in writing as required by Idaho's Statute of Frauds J.C. Section 9-503 . David
Nichols' deed clearly shows no encumbrances on the property he was deeded on November
7, 1979. An easment to another would be an encumbrance. Defendants were not even born
in November of 1979 and had no property interest in David Nichols' property or the
pipeline. The pipeline and waterworks was constructed and installed in the winter of 1979
and the early spring of 1980. Since that time to date, there has been no transfer of his right of
way and easement in writing to any party, especially Defendants who cannot show any
document in writing to support their claim that they have a permanent easement for the
pipeline and associated waterworks. There is no recorded writing at either MID or the
County Recorder's office. At the time David Nichols was granted easement and right-of-way
for the construction and installation of the pipeline and associated waterworks in November
of 1979, the alfalfa field property now owned by Defendants, was owned by William
Nichols and was ditch irrigated from the east portion of the alfalfa field now owned by
Defendants. An easement is a transfer of interest in real property within the meaning of the
statute (of frauds). Neither William Nichols nor any subsequent owners of what is now
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Defendants property acquired a written transfer of easement from David Nichols and none
can be shown. Defendants bare assertion that they have a permanent easement to the buried
pipeline on Plaintiffs' property and associated waterworks cannot be supported with
admissible evidence. They have no permanent easement and they admit that they own no
waterworks such as a buried pipeline, a mainline, connecting hoses, a wheel line or any
other waterworks. An easement, permanent or otherwise, requires a writing subscribed by
the grantor in order to be created. See Fajen v. Powlus, 96 Idaho 625, 628, 533 p. 2d 746,
749 (1975). Plaintiffs' claim of a permanent easement to Plaintiffs buried pipeline and
waterworks is invalid and fails.

3. Defendants admit in their Memorandum in Support of their Motion to Amend Judgment that
their Motion to Amend Judgment contained an exhibit with the legal description by which
the Plaintiffs had acquired their property from the bankruptcy trustee where the pump and
pipeline and related equipment are located. This admission evidences that Defendants
recognize that the pump and pipeline that they claim a permanent easement for is located on
Plaintiffs' property and that Plaintiffs acquired the pump and pipeline as successors to David
Nichols. Plaintiffs own land to the middle of the B 1 Canal. Defendants do not own land to
the canal and their property was irrigated in 1979 by ditch irrigation from the east end of
their alfalfa field. It was necessary for David Nichols to obtain an easement to place the
pump and waterworks on his land which he owned but was within the MID right of way to
maintain the Bl Canal. The buried pipeline is on and under what was David Nichols'
property and is now owned by Plaintiffs. Defendants have argued that while the pipeline is
on and under Plaintiffs' property that the pipeline is within the highway district right of way.
Yes it is, but the highway district gave permission for the installation within their right of
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way. Plaintiffs own to the center of the 125W highway but the highway district has right of
way on each side of the highway to maintain the highway .

4. Defendants claim attorney fees totaling several thousand dollars in their filings and claim
that Plaintiffs filed their complaint frivolously which is not true. Defendants have offered no
admissible evidence to show a frivolous filing from Plaintiffs. Plaintiffs filed their complaint
with the foundation that in their absence, Defendants entered onto known disputed land and
fenced off and deprived Plaintiffs of both real and personal property. The claim for several
thousand dollars includes several thousand dollars for research of the relevant laws by an
attorney with 51 years of experience. The laws of trespass and theft are short, direct and
simple and certainly do not require several thousand dollars of attorney fees to research. A
paralegal could print out the short laws and precedent cases in an hour's time.
5. Defendants, in their memorandum falsely state: "Plaintiffs also claimed that Defendants
were not entitled to use the existing pump and pipeline from B-1 Canal to Defendants'
property." Plaintiffs only claimed that the easement and right of way granted to David
Nichols for the construction and installation of waterworks within Mill's right of way to the
Bl canal passed to Plaintiffs when they acquired the property previously owned by David
Nichols. David Nichols' deed shows no encumbrances. An easement such as described by
Defendants would be an encumbrance. Neither David Nichols nor Plaintiffs have transferred
an easement in writing to Defendants and they can show no admissible proof to support their
claim for a permanent easement as defined by the I.C. Statute of Frauds Section 9-503.
6. Defendants state: "At a minimum, the Defendants will be entitled to an award of costs as a
matter of right. 11 Plaintiffs have filed objections to the costs claimed as excessive and not
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justified. Additionally, Plaintiffs objected to excessive claims for attorney fees without
supporting, justifying details such as the attorney citing several thousand dollars for
consulting with his clients by numerous telephone, email and in office consultations which
Plaintiffs object to as excessive.
7. Plaintiffs intend to pursue all legal rights to recover damages caused by Defendants '
self-help actions without benefit of a Court decree or adjudication. Plaintiffs summary
judgment included a Statement of Facts not in Dispute which were not controverted by
Defendants, and as such, constitute material facts that must be decided by a trier of facts
such as a jury. Plaintiffs and Defendants demanded a j ury trial.

Respectfully submitted,

tl~f(~
Carl E. Owen

and

Anita R. Owen

s
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CERTIFICATE OF SERVICE
I hereby certify that on the 16th day of August 2019 that I served a true and correct copy of the
foregoing Response to Defendants Memorandum in Support of their Motion to Amend
Judgment by first class mail to:

Donald J. Chisholm
223 East Main Street
PO Box 1118

Burley, Idaho 83318

~~-

'-".Je.....-,

s/ Carl E. Owen
276N 125W
Rupert, Idaho 83350
phone: 208-430-3206
email : carleowen@gmail.com
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IN THE DISTRICT COURT OF THE
5th JUDICIAL DISTRICT
MINIDOKA COUNTY, IDAHO
On: 8/21/2019 03:31 PM
Tonya Page
CLERK OF THE DISTRICT COURT
Filed By:f.-&~

Carl E. Owen and Anita R. Owen
Husband and Wife
PO Box 723
276N 125W
Rupert, Idaho 83350
Phone: 208-430-3206
Email: carleowen@gmail.com
DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA
CARLE. OWEN & ANITA R. OWEN, prose Case No.: CV 34-18-756
Plaintiffs, Appellants
PLAINTIFFS ' NOTICE OF
APPEAL

vs.
DERIK L. SMITH AND JESSICA R. SMITH,
Defendants, Respondents

A UGUST

21, 2019

TO: THE ABOVE-NAMED DEFENDANTS/ RESPONDENT(S), DERIK L. SMITH AND
JESSICA R SMITH 914 9TII ST. RUPERT, IDAHO, 83350,
THE PARTY'S ATTORNEY, DONALD J. CHISHOLM, PO BOX 1118, 223 EAST
MAIN ST. BURLEY, IDAHO 83318,
CLERK OF THE DISTRICT COURT, TONYA PAGE, P.O. BOX 368, RUPERT, ID
83350

NOTICE OF APPEAL Page 1
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NOTICE IS HEREBY GIVEN THAT:
1. The above named Appellant(s) Carl E. Owen & Anita R Owen appeal(s) against the
above named Respondent(s) to the Idaho Supreme Court from the Fifth Judicial District
Judgment granting Summary Judgment for Respondent(s), denying Summary Judgment for
Appellant(s) and dismissing all Appellant(s) claims with prejudice entered in the above
entitled action (proceeding) on the 9th day of August 2019, by Honorable Judge Michael P.
Tribe, presiding. A copy of the Judgment being appealed is attached to this notice.
2. The party has a right to appeal to the Idaho Supreme Court, and the judgments or orders
described in paragraph 1 above are appealable orders under and pursuant to Rule 11 I.A.R
3. The following issues denied, dismissed or stricken by the August 9, 2019 Judgment are being
appealed:
A. Granting Defendants' Summary Judgment Motion;

B. Denial of Plaintiffs' Summary Judgment Motion;
C. Striking all Plaintiffs' Complaint Claims;

D. Striking portions of a Sworn Affidavit from the previous owner of Plaintiffs'
property, David Ike Nichols, attached to Plaintiffs' Summary Judgment Motion;
E. Plaintiffs' claims of Defendants' actions: Trespassing onto posted disputed property
in Plaintiffs' absence;

NOTICE OF APPEAL Page 2

Page 815

F. Theft of Plaintiffs' real and personal property and damages caused;
G. Engaging in "self- help" without a judicial order or decree by construction of a hostile
barbed wire fence, fencing off and taking part of Plaintiffs' front and side yard, trees,
a portion of Plaintiffs' grape patch, garden patch, asparagus patch and a portion of
Plaintiffs' driveway and damages caused;

H. Surveillance and invasion of Plaintiffs' privacy by installation of a camera recording
Plaintiffs, their residence and their property without notification or permission and
damages caused;
I. Claiming Plaintiffs' irrigation pipeline buried on Plaintiffs' property as Defendants'
own, claiming a permanent easement to the pipeline and damages caused;

J. Damages caused to Plaintiffs by preventing and depriving them from using their paid
water rights to irrigate their east property, garden spot, grape patch, front yard and
side yard.

K. Damages caused to Plaintiffs for loss of property value and loss of enjoyment of
property. Appellants reserve the right to assert other issues on appeal.

4. No portion of the record has been sealed by entry of an Order.
5. A reporter's transcript is requested for the below described portions of the record.
The Appellants request the preparation of the following portions of the reporter's transcript in
□

hard copy □ electronic format (x) both
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(1) Hearing Transcript of October 29, 2018 Motion Hearing.
(2) Hearing Transcript of December 3, 2018.
(3) Hearing Transcript ofMarch 11 , 2019 (already purchased and paid for) .
Transcribed by Rebecca Martin CSR bcky.martin@gmail.com
(4) Hearing Transcript ofJune 10, 2019 (already purchased and paid for) .
(1) (2) and (4) transcripts transcribed by:
Patricia E. Hubbell, CSR
1559 Overland Avenue
Burley, Idaho, 83318
(5) Transcript ofDerik Smith Deposition of November 20, 2018 (already paid for).
Transcript of Derik Smith Deposition of November 20, 2018 was transcribed by:
Diana Weinberger, Csr No. 727 Rpr Notary Public
M&M Court Reporting Service
Boise-US Bank Plaza
l O1 S. Capitol Blvd, Ste 503
Boise, Idaho 83 702
(6) Transcript of Jessica Smith Deposition of May 21 , 2019 (already paid for).
Transcript of Jessica Renae Smith Deposition of May 21 , 2019 was transcribed by:
Catherine L. Pavkov, Csr No. 638 Notary Public
M&M Court Reporting Service
Boise-us Bank Plaza
101 S. Capitol Blvd, Ste 503
Boise, Idaho 83 702
6. The Appellant requests the following specific documents be included in the clerk's record
with attachments and exhibits attached to the documents unless otherwise specified.
A.

Plaintiffs'/Appellants' Complaint filed September 25, 2018 (to include
attachments/exhibits 1-5 and 7-8);

B.

Defendants'/Respondents' Motion for More Definitive Statement and Motion to
Strike (without attachments/exhibits) filed October 3, 2018;
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C.

Defendants' /Respondents' Brief in Support of Motion for More Definitive
Statement and Motion to Strike (without attachments) filed October 3, 2018;

D.

Plaintiffs '/ Appellants ' Response to (B) and (C) above with attachments filed
October 5, 2018;

E.

Plaintiffs'/Appellants ' Motion and Affidavit for Entry of Default with attached
affidavit filed October 17, 2019;

F.

Plaintiffs' /Appellants' AMENDED COMPLAINT filed October 30, 2018;

G.

Defendants' /Respondents' Response/Counterclaim to Plaintiffs'/Appellants'
AMENDED COMPLAINT (F) above filed November 6, 2018;

H.

Plaintiffs'/Appellants' Response to (G) above filed November 14, 2018;

I.

Defendants' /Respondents' Motion for Order to survey Plaintiffs'/ Appellants'
property filed November 8, 2018;

J.

Plaintiffs' / Appellants' Response to (I) above filed

K.

Court Order denying (I) above signed on December 3, 2018;

L.

Plaintiffs'/ Appellants' Motion for an Order to have both properties in dispute
surveyed by an independent, neutral surveyor filed December 24, 2018;

M

Defendants' /Respondents' Response in Opposition to (L) above and renewal of
Motion (I) above filed January 14, 201 9;

N.

Plaintiffs' /Appellants' Renewed Objections to (M) above filed February 19, 2019;

0.

Court Order granting Defendants'/Respondents' Renewed Motion (M) above
signed March 12, 2019;

P.

Plaintiffs'/Appellants' Motion for Summary Judgment, Brief in Support, and
Statement of Facts not in Dispute with attached Affidavit of David Ike Nichols
of March 22, 2019 filed April 19, 2019;

Q.

ovember 9, 2018;

Defendants' /Respondents' Motion and Brief for Summary Judgment (without

attachments of Affidavits) filed April 25/26, 2019;
R

Plaintiffs'/Appellants' Response and Joint Affidavit of Carl E. Owen and Anita R
Owen to (Q) above filed May 2, 2019;
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S.

Plaintiffs' /Appellants' Motion for Leave to File an Amended Complaint adding a
Claim of Punitive Damages filed May 6, 2019;

T.

Defendants' /Respondents' Motion to Strike Affidavit of David Ike Nichols filed
May 10, 2019;

U.

Defendants'/Respondents' Excerpt of Carl E. Owen Deposition filed May I 0, 2019;

V.

Plaintiffs'/Appellants' Response in Opposition to (T) above filed May 13, 2019;

W.

Defendants' /Respondents' Brief in Opposition to (P) above filed May 13, 2019;

X.

Defendants' /Respondents' Second Affidavit ofDerik Smith filed May 13, 2019;

Y.

Plaintiffs'/ Appellants' Response in Opposition to Defendants' /Respondents'
Motion and Brief for Summary Judgment filed May 17, 2019;

Z.

Defendants'/Respondents' Response in Opposition to (S) above filed May 20,
2019;

AA. Plaintiffs ' /Appellants' Motion for Injunctive Relief filed May 24, 2019;
BB. Plaintiffs' /Appellants' Response to (Z) above filed May 23, 2019;
CC. Defendants'/Respondents' Motion to Amend Answer and Counterclaim filed June
3, 2019;
DD. Plaintiffs' /Appellants' Response in Opposition toe (CC) above filed June 6, 2019;
EE. Plaintiffs'/Appellants' Pre-Trial Memorandum filed June 29, 201 9;
FF. Court Memorandum Decision Granting Defendants'/Respondents' Summary
Judgment filed June 29, 2019;
GG. Defendants'/Respondents' Memorandum of Fees, Costs and Attorney Fees filed
August 6, 2019;

I-Ill. Defendants' /Respondents' Counsel Affidavit in Support of Costs filed August 6,
2019;
II.

Court Judgment filed August 9, 2019; (copy attached to this

JJ.

Plaintiffs'/Appellants' Objection to (GG & HH above) filed August 13, 2019;
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appeal)

KK. Defendants' /Respondents' Motion/Memo to Amend Judgment filed August 13,
2019;
LL. Plaintiffs'/ Appellants' Opposition to Defendants' /Respondents' Motion to Amend
Judgment filed August 14, 2019;
MM Plaintiffs'/ Appellants' Response in Opposition to Defendants' /Respondents'
Memorandum in Support of Motion to Amend Judgment filed August 16, 2019.
7. The Appellates request the following documents, charts, or pictures offered or admitted as
exhibits to be copied and sent to the Supreme Court:
All photographs/pictures included in any of the above documents as attachments or
exhibits.

We certify:
(a) That a copy of this notice of appeal has been served on each reporter of whom a transcript
has been requested as named below at the address set out below:

Name and address: Diana Weinberger, CSR No. 727 Rpr Notary Public
101 S. Capitol Blvd, Ste 503
Boise, Idaho 83702
Name and address: Catherine L. Pavkov, CSR No. 638 Notary Public
101 S. Capitol Blvd, Ste 503
Boise, Idaho 83702
Name and address: Patricia E. Hubbell, CSR
1559 Overland Avenue
Burley, Idaho, 83318
(b) That the clerk of the district court and the transcript reporters will be paid upon
Appellants receiving an estimate of the above requested portions of the record.
(c) (1) The Appellates filing fee has been paid.
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(e) That service has been made upon all parties required to be served pursuant to Rule 20.

Respectfully submitted,

Anita R. Owen
Attachment: Copy of Judgment of August 9, 2019 being appealed
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Having been sworn, Carl E . Owen and Anita R Owen deposes and says:
Plaintiffs/ Appellants in the above captioned case, Carl E. Owen and Anita R Owen hereby
certify in accordance with I.AR Rule 17(i) that all statements in this notice of appeal are true
and correct to the best of his or her knowledge and belief.

DATED TIIIS 21st day of August 2019.

./Ur.~
Carl E. Owen

and

AnitaR Owen

Signature of Appellants

Subscribed and Sworn to before me this

_d_1 day of P\-:9-'Jb\ · , 20JS_.

.

....

....,_,,,.,,,.~,.,,,_,....,,,,.,._,,,.~
TIFFANY WARR
NOTARY PUBLIC
STATE OF IDAHO

~W1vvvr,
... -,v,, v,,,,

qc>!l'.rl}•.NA
+•1tt~ 1,,
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CERTIFICATE OF SERVICE
I hereby certify that on the 21st day of August 2019, I served a true and correct copy of
PLAINTIFFS ' NOTICE OF APPEAL by first class mail to:

Donald J. Chisholm, Defendant/ Respondent Attorney
223 East Main Street
PO Box 1118
Burley, Idaho 83318

Sent via email in care of Employer, Annie Wardell at email: anniew@m-mservice.com
Re: Derik Smith Deposition of November 20, 2018
Diana Weinberger, Csr No. 727 Rpr Notary Public
IO 1 S. Capitol Blvd, Ste 503
Boise, Idaho 83702
Sent via email in care of Employer, Annie Wardell at email: anniew@m-mservice.com
Re: Jessica Renae Smith of May 21 , 2019
Catherine L. Pavkov, Csr No. 638 Notary Public
M&M Court Reporting Service
Boise-us Bank Plaza
101 S. Capitol Blvd, Ste 503
Boise, Idaho 83702
Sent via first class mail to:
Patricia E. Hubbell, CSR
1559 Overland Avenue
Burley, Idaho, 83318
Sent via email to Rebecca Martin at email: bcky.martin@grnail.com
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IN THE DISTRICT COURT OF THE
5111 JUDICIAL DISTRICT
MINIDOKA COUNTY, IDAHO
On:08/09/2019 2:21 p.m.
Tonya Page
CLERK OF THE DISTRICT COURT

Filed By: f1-f-

IN Tlffi DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR TifE COUNTY OF MINIDOKA

CARLE. OWEN and ANITA R. OWEN,

Case No. CV34-18-756

Plaintiffs,

JUDGMENT

vs.

DERIK L. SMITH and JESSICA R. SMITH,
Defendants.

Judgment is entered as follows based upon the Court's Memorandum Decision Granting
Defendant's Motion for Summary Judgment entered on July 29, 2019:
Plaintiff's claims are dismissed with prejudice.
Defendant's counterclaims are granted.

Dared this

J_ day of August, 2019.

~~
Honorable District Judge
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Electronically Filed
8/22/2019 2:03 PM
Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By: Ilse Juarez, Deputy Clerk

Donald J. Chisholm , Esquire
Chisholm Law Office
223 East Main Street
P.O. Box 1118
Burley, Idaho 83318
Telephon e: (208) 678-9181
Fax: (208) 878-4998
Email: chisholm @pmt.or g
ISB # 1134

Attorney for Defenda nts

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

CARLE. OWEN and ANITA R.
OWEN,
Plaintif fs,
vs.
DERIK L. SMITH and JESSICA R.
SMITH,

CASE NO. CV34-18 -756

RESPONSE TO PLAINTIF FS'
OBJECTIONS TO DEFENDANTS'
MEMORANDUM OF COSTS AND
ATTORNEY FEES

Defenda nts.

It is not easy to determin e whether erroneou s statemen ts
are made by Carl Owen with intentio n to deceive, or whether they
are made as a result of human error.
On page 8 of the
objectio ns, Plaintif fs cited telephon e conferen ces with Derik on
Septemb er 26 and 27, 2018 twice as if Defenda nts' counsel had
billed Defenda nts for the same work twice. A review of the
billing details submitte d in support of Defenda nt's claim for
costs and attorney fees shows that there was no such double
billing.
Carl Owen states that the case could have been resolved
easily if Defenda nts' counsel had been willing to talk to him in
RESPONSE TO PLAINTIF FS' OBJECTIONS TO DEFENDANTS' MEMORANDUM OF COSTS
AND ATTORNEY FEES - PAGE 1

Page 825

person before the case was filed.
Discussions by mail and email
had been going on for weeks with no movement on Carl's part to
resolve the matter.
There was nothing to be gained from a face
to face meeting between Carl Owen and Defendants' counsel,
except for more expense for Defendants.
In attachment 1 to the Plaintiff's objections, Plaintiffs
object to a charge on September 19, 2018, involving
communication of Defendants' counsel with Gary Slette, a Twin
Falls attorney, who had been contacted by Carl Owen.
That entry
appeared at the top of page 2 of the complete billing detail
from counsel's office to the Defendants. A line was drawn under
that item to indicate that the amounts included in the claim of
the Defendants for costs and attorney fees began on September
26, 2019 after the Defendants had been served and did not
include the September 19 charge or any of the previous charges.
Paragraph 5 of Counsel's Affidavit clearly states that the
affiant's claim for attorney fees starts from the time
Plaintiffs filed the case through preparation of the judgment is
$13,971.60.
The case was not filed until September 25, 2018.
Counsel for Defendants has used a narrative form of billing
as a means of communicating with clients about the case and
significant events which trigger action on the part of counsel.
Short narrative entries are posted by a secretary from time
slips. The entries are not intended to document each action
taken. Providing the client with an explanation of what has been
done helps them to understand the reason for the work and allows
them to question any entries which appear to be erroneous or
unnecessary.
The use of this form of communication avoids
complaints frequently made by clients that their attorneys do
not keep them informed of what is happening.
Counsel's billings do not include any time for paralegal
services.
Secretarial services and printing and copying costs
are covered in the billing rate and not charged separately.
Plaintiffs made many claims of facts which needed to be
tracked down to be verified or disproven. A lot of facts needed
to be reviewed from 1978 when William and Eva Nichols subdivided
their property until 2018 when Defendants purchased their
property from the Dureau Trust.
The Plaintiffs had erroneous
ideas and incomplete knowledge about many of the facts.
RESPONSE TO PLAINTIFFS' OBJECTIONS TO DEFENDANTS' MEMORANDUM OF COSTS
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The Defendant, Derik Smith, did a significant amount of
legwork in digging up history and contacting witnesses for
information not known to counsel.
In many ways, he performed
services that a paid paralegal or legal assistant would have
done.
There are no charges for his time.
The time of a paid
legal assistant would likely have increased the bill for legal
services by $2,500 to $3,500 without a corresponding reduction
in attorney time and fee.
Carl Owen's objection to the time spent by counsel for the
Defendants drafting affidavits for witnesses for presentation in
support of Defendants' Motion for Summary Judgment is ironic.
He argues that the witnesses, themselves, should have generated
their own affidavits. A non-lawyer cannot be expected to
prepare an adequate affidavit to support a motion for summary
judgment for a case in which he or she has no purpose other than
to provide factual information.
The worst affidavit presented
in support of a summary judgment motion was the affidavit of
David I. Nichols, which was prepared by Carl Owen.
It reads
like an argument rather than a statement of facts.
Counsel provides a significant service to the court by
preparing affidavits which state relevant and material facts
which would be admissible in evidence rather than arguments and
conclusions which are not given any weight by the court in
deciding a motion for summary judgment.
Carl Owen seems to believe that if a bill reflects that an
attorney was performing a clerical function that is all the
attorney was doing.
Typically, the attorney is processing
information about the case which may or may not be directly
related to the clerical function being performed.
The time
spent on analysis and organization is billable time advancing
the cause of the client. Much time that was spent by counsel
evaluating evidence and legal issues occurred in non-business
hours and is not included in billings to Defendants.
The Plaintiffs' analysis of out-of-pocket costs related to
Trevor Reno's deposition are difficult to understand.
Because
of the technical nature of Trevor Reno's testimony, Trevor
Reno's affidavit took more time than was required for affidavits
of other affiants.

RESPONSE TO PLAINTIFFS' OBJECTIONS TO DEFENDANTS' MEMORANDUM OF COSTS
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Defenda nts are accruing addition al costs and attorney fees
in respondi ng to the Plaintif fs' objectio ns.
Defenda nt
r espectfu l ly requests that the court award Defenda nts an
addition al $500 in attorney fees in addition to the attorney
fees requeste d in the Defenda nts ' origina l claim.
Respect ful l y submitte d this ~ ~day of August , 2019.

Donald J . Chisholm

CERTIFICATE OF SERVICE

I certify that on August 2 2- - , 2019 I served a true and
correct copy of the foregoin g RESPONSE PLAINTIF F ' S OBJECTIONS TO
DEFENDANTS ' MEMORANDUM OF COSTS AND ATTORNEY FEES upon the
persons named below:
Carl E. Owen and Anita R. Owen
P . O. Box 723
Rupert , Idaho 83350
Email: carleow en@gmai l. c om and ohiostar4 6@gmai l. c om
Attorney (s) of record in the above - entitled matter , by mailing a
copy thereof in the United States mail , postage prepaid by first
class mail , in an envelope addresse d to said person(s ) at the
foregoin g address( es) and by email .

Donald J . Chisholm

RESPONSE TO PLAINTIF FS ' OBJECTIONS TO DEFENDANTS ' MEMORANDUM OF COSTS
AND ATTORNEY FEES - PAGE 4

Page 828

PATRICIA E. HUBBELL, CSR
Official Court Reporter
Fifth Judicial District
Cassia County Judicial Center
1559 Overland Avenue
Burley, Idaho 83318
(208)878-9503
phubbell@cassiacounty.org
*****************************************************************

NOTICE OF LODGING
*****************************************************************

DATE:
TO:

August 31, 2019
Karel A. Lehrman, Clerk of the Court
Supreme Court/ Court of Appeals
P.O. Box 83720
Boise, ID 83720-0101

SUPREME COURT DOCKET NO:

DOCKET NO. 47304-2019

DISTRICT COURT CASE NO: CASE NO. CV-34-18-756
CAPTION OF CASE:

Owen v. Smith

You are hereby notified that a reporter's appellate transcript in
the above-entitled and numbered case has been lodged with the
District Court Clerk of the County of Minidoka in the Fifth
Judicial District.
Said transcript consists of the following
proceedings, totaling 57 pages:
6-10-19

(57 pages - Motions Hearing)

Respectfully,

PATRICIA E. HUBBELL
Idaho CSR #1047
cc:

District Court Clerk
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IN THE DISTRICT COURT OF THE
5,h JUDICIAL DISTRICT
MINIDOKA COUNTY, IDAHO

On:09/06/2019 1:29 p.m.
Tonya Page
CLERK OF THE DISTRICT COURT
Fi led By: p,,,,fu=~

Carl E. Owen and Anita R. Owen
Husband and Wife
PO Box 723
276N 125W
Rupert, Idaho 83350
Phone: 208-430-3206
Email: carleowen@gmail.com

DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA
CARLE. OWEN & ANITA R.
OWEN , prose
Plaintiffs,
VS .

Case No. : CV 34-18-756

PLAINTIFFS AFFIDAVIT REGARDING
DEFENDANTS NOTICED HEARING ON AUGUST 9, 2019
ON DEFENDANTS' MOTION TO AMEND JUDGMENT

DERIK L. SMITH AND
JESSICA R. SMITH ,
Defendant

SEPTEMBER 6, 2019

COMES NOW Plaintiffs, Carl and Anita Owen, hereafter Owens, being first duly sworn on

oath, deposes and says:
I. Defendants have noticed a hearing for September 9, 2019 seeking to argue for an amendment
to the Judgment issued on August 9, 2019 in the above captioned case: Owens oppose
amending the judgment of August 9, 2019 as they have filed a notice of appeal on the current
judgment and for the below cited reasons.
II. Defendants seek to amend -the judgment to have the Court award a permanent right-of-way

and easement to the buried pipeline and waterworks on Owens' property. The judgment
should not be amended to give Defendants a permanent easement and right of way for the
following reasons:
Plaintiffs Affidavit Regarding Defendants Notice of Hearing to Amend Judgment Page 1
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1. The easement and right of way attached as Attachment 6 to David Ike Nichols'
Affidavit for the buried pipeline and waterworks was granted to David I. Nichols and
his wife Jackie Lynn Nichols on November 9, 1979, two days after they acquired
what is now Owens' property . The notarized right of way and easement is a public
document on file at Minidoka Irrigation District (MID) in Rupert, Idaho as an official
document recording the easement and right of way granted to David I. Nichols and
Jackie Lynn Nichols for the waterworks and buried pipeline to be constructed and
installed on their property in the MID B-1 Canal right of way. Nichols owned to the
center of the B-1 Canal when the right of way and easement was granted.
2. Owens acquired the document labeled as attachment 6 to David Ike Nichols Affidavit
attached to Owens Summary Judgment Motion from the Rupert MID office by filing
a public records request. The document grants the right of way and easement for the
installed waterworks and buried pipeline to David I. Nichols and Jackie Lynn Nichols
That right of way and easement passed to Owens when they purchased their property.
3. Defendants, despite many requests to do so, can show no admissible evidence of a
permanent easement and right of way. Neither David Nichols nor Owens have
granted or conveyed verbally or in writing an easement or right of way for the buried
pipeline or the waterworks located within MID B-1 Canal right of way.
4. When David I. Nichols was deeded what is now Owens' property, his warranty deed
(Attachment 1) clearly shows no encumbrances to his deeded property which passed
to Owens when they purchased the property. "And the said Grantors do hereby
covenant to and with the Grantees that they are the owners in fee of said premises,
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that said premises are free from all encumbrances and that they will warrant and
defend the same from all lawful claims whatsoever" . A permanent right-of-way or
easement is an encumbrance as defined by the Idaho Statute of Frauds I.C. Section 9503 . An easement, permanent or otherwise requires a writing subscribed by the
granter in order to be created. Granting a permanent right-of-way and easement to
Defendants would be in violation of the Statute of Frauds which requires written
permission to cause such an encumbrance.
An easement, permanent or otherwise requires a writing subscribed by the granter
in order to be created. See Fajen v. Powlus, 96 Idaho 625, 628, 533 p. 2d 746, 749
(1975).
5. On November 9, 1979, David Nichols and his wife owned no other property other
than what is now Owens' property and had no reason to construct and install the
waterworks and buried pipeline for any purposes other than for their own property
which goes from west to east for 613 .75 feet in length as defined in (Attachment 1).
On November 9, 1979, David I. Nichols and his wife Jackie Lynn Nichols had ~

l'(l/l.,..,

property interest in what is now Defendants' property when they were granted the
right of way and easement for the waterworks and buried pipeline located on their
property and thus no need to provide water to property not owned.
Owens request that the August 9, 2019 Judgment not be amended to grant a permanent rightof-way and easement to Owens' waterworks and buried pipeline for the above reasons. - If
Owens' right-of-way and easement is granted to Defendants, it would be a violation of the
Idaho Statute of Frauds, unjustly enriching Defendants and depriving Owens of a property
right without due process.
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III. Defendants request to amend the August 9, 2019 judgment to enjoin Owens from trespassing
onto property described in a legal description derived from a Westerra Real Estate Survey of
March 23, 2018 performed by Desert West Land Surveys (Trevor Reno) . Owens placed the
March 23, 2018 survey in valid dispute because the survey pin installed on March 23 , 2018
by Trevor Reno encroached 5 feet onto Owens' 612.75 ' property at the 609.94-foot point and
the survey conflicted with a 1978 ALTA survey of Owens' property. Additionally, the survey
claimed a large portion of land in possession and use of Owens and the previous owner for
over 40 years. The March 23, 2018 survey had the following disclaimer clearly stating that
ALT A survey standards were not met.
TITLE POLICY NOTE ON DESERT WEST SURVEY DATED MARCH 23, 2018:
"THIS SUR VEY WAS COMPLETED BY THE SURVEYOR WITHOUT THE BENEFIT OF A TITLE
POLICY, TITLE COMMITMENT OR ANY OTHER FORM, TITLE SEARCH, EASEMENTS,
ENCUMBRANCES AND OTHER SPECIAL EXCEPTIONS TO THE PROPERTY HA VE NOT BEEN
PROVIDED TO OR RESEARCHED BY THE SURVEYOR. THIS SUR VEY WAS NOT COMPLETED
TO THE ALTA/ACSM STAND ARDS. SURVEYED PROPERTY IS SUBJECT TO ALL EASEMENTS
AND ENCUMBRANCES AND ANY OTHER SPECIAL EXCEPTIONS CURRENTLY EXISTING OR
OF PUBLIC RECORD ."

The legal description of Defendants' deed based on the above disclaimer shows a different
legal description and survey bearing than that on file by the seller of Defendants' property.
The survey of 1978 established a legal description based on ALTA survey standards due to
the stringent requirement necessary when surveying 5 properties to protect boundary lines
and prevent encroachment or damages to property owned by others. Owens' property was
one of the 5 properties surveyed under the higher survey standard.
ALTA stands for American Land Title Association. An ALTA survey is one that is
prepared according to the standards as set forth by the American Land Title Association
which are the strictest survey standards in the nation. An ALT A Land Survey guarantees
to meet the requirements for an ALTNACSM Land Title Survey as detailed by the
American Land Title Association, National Society of Professional Surveyors and the
American Congress on Surveying and Mapping.
Plaintiffs Affidavit Regarding Defendants Notice of Hearing to Amend Judgment Page 4
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ALTA surveys are referred to as the "Cadillac" of surveys. ALTA, the American Land
Title Association, specifies data to be shown on surveys. The guidelines are determined
by ALT A and ACSM, the American Congress on Surveying and Mapping.
A land survey is made for the Title Company and/or Lender with the survey and location
data needed for the issuing of title or mortgage insurance. For this purpose, a map is
drawn to "ALT A" specifications.
ALTA specifies the data to be shown on the survey and this includes boundary lines,
location of the main building including improvements, location of ancillary buildings, the
identification of easements (access rights by service companies such as water, gas,
telephone, railways and other utilities). (emphasis added)
The specifics shown on ALT A surveys include boundary lines, rights-of-way, location
of the main building and improvements, location of ancillary buildings, any easements.
An ALTA survey has many guarantees that go with it. These surveys meet all
requirements for a Land Title Survey as determined by the American Land Title
Association, the American Congress on Surveying and Mapping and the National Society
of Professional Surveyors. These requirements are known nationwide, and meet the
standards of lenders, corporations and title companies.
The surveyor and title company must work hand-in-hand on these survey s, because they
depend on one another' s skills to show how matters brought up in the survey affect land
ownership and improvements.
Before an ALT A survey can be completed, a current title commitment is required. The
surveyor refers to this for the property' s legal description and any encumbrances. All of
this must be shown graphically, and any encroachments discovered during the survey
must be shown and include a note indicating the nature of the encroachment.
Unfortunately, Title One wrongfully issued and sold Title insurance to both Owens and
Defendants when the survey bearings differed . Defendants' survey and legal description of
March 23 , 2018 .0overlaps Owens' property causing a disputed legal description and
property boundary which must be decided as a genuine material fact in dispute and decided
by a jury as demanded in the above captioned complaint. See Attachment 2, Owens' ALTA
title insurance policy.
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For the above reasons and the reasons stated in Owens' Notice of Appeal, Owens oppose
Defendants' Motion to Amend the August 9, 2019 judgment on all counts and have noticed an
appeal of that judgment.

Respectfully submitted,

W-~, (Le,_
Carl E. Owen

and

~ ~~~
Anita R. Owen

Attachment 1: David Nichols' Warranty Deed ofNovember 7, 1979
Attachment 2: Owens' ALTA Title Insurance

ACKNOWLEDGMENT

::x

~

State of
As% ~
r,.. -~
~---County of ~>D~ \<-\
X'D'
On thisJ.L.day of~1 ,20 ___,
personally appeared be ort me,
who is personally known to me, . fj
~~ -\..~·- - - - V" whose identity I ve~ed on the basis o tion o r · - - - - ~ whose identity I verified on tbe oath/aflirma
- acredible witness,
, cumen~ a he/sh acknowledged that
to be the signe of th oreg mg o
he/she signed ·

c.5i:\ \,;-
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CERTIFICATE OF SERVICE
I hereby certify that on the 6th day of August 2019 that I served a true and correct copy of the
foregoing Affidavit by email to:

Donald J. Chisholm
223 East Main Street
PO Box 1118
Burley, Idaho 83318
email: chisholm@pmt.org

~ .,. 0

f~D~~

s/~
wen
276N 125W
Rupert, Idaho 83350
phone: 208-430-3206
email: carleowen@gmail .com
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STATE . OF IDAHO

ss.

; County of Minidoka
1
1·1
On
of November, 1979, before me, a Hot,ny
fI Public in and for said Sta.t e, personally appeared William C.
\1l Nichol.a and E.,1a. Ni.coots known to WR. to bta t ~ persons ·11hose
nan,es are subscribed to the within instrument and acknowledged

this-L;;;;
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1I to me that they executed the same.
IN WITNESS WHEREOF
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ALT A Owner's Policy
(06/17/06)

Issued with Policy No. K57-Zl35952

ALTA STANDARD OWNER'S POLICY
COMMONWEALTH LAND TITLE INSURANCE COMP ANY
SCHEDULE A
Date of Policy: September 9, 2008 at 3:17 P. M.
Order No.

22228

Policy No.: C30-Z087737

Amount of Insurance:

$110,000.00

Address Reference:

276 North 125 West, Rupert, Idaho 83350

Premium: $635.00

1.

Name oflnsured: CARLE. OWEN and ANITA R. OWEN

2.

The estate or interest in the Land that is insured by this policy is:

3.

Title is vested in: CARLE. OWEN and ANITA R. OWEN, husband and wife

4.

The Land referred to in this policy is described as follows :

FEE SIMPLE

TOWNSHIP 9 SOUTH, RANGE 24 EAST, BOISE MERIDIAN,
MINIDOKA COUNTY, IDAHO
SECTION 7:

That part of the NE¼, more particularly described as follows:

Beginning at theSouthwestcorneroftheNE¼NE¼ofsaidSection 7, which point shall be known as
the TRUE POINT OF BEGINNING;
Thence North 89°09' East for 613.75 feet to a point;
Thence North 7°10'44" West for 174.93 feet (recorded as 176.6 feet) to a point on the centerline of
the B-1 Canal;
Thence North 74°12'43" West along said centerline for 221.03 feet to a point;
Thence South 88°38'49" West along said centerline for 378.22 feet to a point on the I/16th section
line;
Thence Soutl1 0°16' West along said 1116th section line for 233.88 feet to the TRUE POINT OF
BEGINNING.

LAND TITLE AND ESCROW, INC.

P.O. Box 111
710 G Street

Rupert, ID 83350
Countersigned: _ _ _ _ _ _ _ _ _ _ _ _ _ __
Authorized Officer or Agent
This Policy is valid only if Schedule Bis attached.
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SCHEDULEB
EXCEPTIONS FROM COVERAGE
Order No. 22228

· , ... ,,policy Number: C30-Z087737

This Policy does not insure against loss or damage (and the Company will not pay costs, attorney's fees or expenses) which arise
by reason of:

GENERAL (STANDARD) EXCEPTIONS:
1.

Any facts, rights, interests, or claims which are not shown by the public records but which could be ascertained by an
inspection of the land or which may be asserted by persons in possession, or claiming to be in possession, thereof.

2.

Easements, liens, encumbrances, or claims thereof, which are not shown by the public records.

3.

Any encroachment, encumbrance, violation, variation, or adverse circumstance affecting the Title that would be
disclosed by an accurate and complete land survey of the Land, and that is not shown by the Public Records.

4.

Any lien, or right to a lien, imposed by law for services, labor, or material heretofore or hereafter furnished, which lien,
or right to a lien, is not shown by the public records.

5.

Taxes or assessments which are not now payable or which are not shown as existing liens by the records of any taxing
authority that levies taxes or assessments on real property or by the public records; proceedings by a public agency
which may result in taxes or assessments, or notices of such proceedings, whether or not shown by the records of such
agency or by the public records.

6.

Any service, installation, connection, maintenance or construction charges for sewer, water, electricity or garbage
collection or disposal or other utilities unless shown as an existing lien by the public records.

7.

(a) Unpatented mining claims; (b) reservations or exceptions in patents or in Acts authorizing the issuance thereof; (c)
Indian treaty or aboriginal rights, including, but not limited to, easements or equitable servitudes; or, {d) water rights,
claims or title to water, whether or not the matters excepted under (a), (b), (c) or (d) are shown by the public records.

SPECIAL EXCEPTIONS
8.

Taxes for 2008 and subsequent years, a lien, but not yet due or payable.

9.

Assessments of the Minidoka Irrigation District and the rights and powers of said District as by law provided.

10

Right of Way Deed, dated July 28, 19 I 6, to Mountain States Telephone and Telegraph Company, recorded August 9,
I 9 I 6 in Book 1, Page 145 of Bills of Sales and Agreements, Minidoka County records, over and across the E½NE¼ of
Section 7, Township 9 South, Range 24 East, Boise Meridian.

l l.

Right of ways, as evidenced by Warranty Deed, dated November 7, 1979, executed by William C. Nichols and Eva
Nichols, husband and wife, to David I. Nichols and Jackie Lynn Nichols, husband and wife, recorded November 8, 1979
as Document No. 297870, Minidoka County records, which recites: "Subject to a 40.0 foot wide canal right of way along
the Northern most side and also subject to a 25.0 foot wide country road right of way along the West side."

12.

Statement ofintent to Deel are Manufactured Home Real Property, recorded November 21, 1995 as Document No. 42122 9,
Minidoka County records.

(CONTINUED)
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CONTINUATION

SCHEDULEB
Order No: 22228

13.

"

;!

'•\
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: ,,,

t•t

·Policy Number: C30-Z087737

Deed of Trust with Reconveyance of Deed of Trust Rider attached to secure an original indebtedness of$88,000.00, and
any other amounts and/or obligations secured thereby.
Recorded:
September 9, 2008, as Document No. 498594, Minidoka County records
Dated:
September 3, 2008
Grantor:
Carl E. Owen and Anita R. Owen, husband and wife
Trustee:
TitleFact, Inc., an Idaho Corporation
Lender:
First Federal Savings Bank of Twin Falls

END OF SCHEDULE B -ALTA STANDARD OWNER'S POLICY
10/9/08 hm
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ALTA Loan Policy (6-17-06)

Issued with Policy No. C30-Z087737
Loan No. 70014691

ALTA EXTENDED LOAN POLICY

COMMONWEALTH LAND TITLE INSURANCE COMPANY
SCHEDULE A
D11te of Policy: September 9, 2008 at 3:17 P. M.
Ordcl' No.
22228
Policy No.: K57-Z135952
Amount Of Insurance:

Premium: $243.90
Endorsement Premium: $90.00
S88,000.00

Address Reference: 276 North 125 West, Rupert, Idaho 83350

I.

Name of Insured: FIRST FEDERAL SAVIN GS BANK OF TWIN FALLS

2.

The estate or interest in the Land that is encumbered by the insured Deed of Trust is:

3.

Title is vested in: CARLE. OWEN and ANITA R. OWEN, husband and wife

4.

The insured Deed of Trust, and its assignments, if any, are described as follows:

FEE SIMPLE

Deed of Trust with Reconveyance of Deed of Trust Rider attached to secure an indebtedness of $88,000.00.
Recorded:
September 9, 2008, as Document No. 498594, Minidoka County records
Dated:
September 3, 2008
Grantor:
Carl E. Owen and Anita R. Owen, husband and wife
Trustee:
TitleFact, Inc., an Idaho Corporation
Lender:
First Federal Savings Bank of Twin Falls
5.

The land referred to in this policy is described as follows:
SEE SCHEDULE A, PAGE 2

6.

This policy incorporates by reference those ALTA endorsements selected below:

[]

[)
[x)

4-06
4.1-06
5-06
5.106
6-06
6.2-06
8.1-06

lxJ

9-06

[]
[]
(]

13 .1-06
14.1-06
14.3-06

[]

22-06

[)
[)

0
[]

(Condominium)

(Planned Unit Development)
(Variable Rate)
(Variable Rate--Negative Amortization)
(Environmental Protection Lien) Paragraph b refers to the following state statute(s): None
(Restrictions, Encroachments, Minerals)
(Leasehold Loan)
(Future Advance-Knowledge)
(Future Advance-Reverse Mortgage)
(Location) the type of improvement is a and the street address is as shown above.

LAND TITLE AND ESCROW, INC.
l'.0. Box Ill
710 G Street
Rupel'!, ID 83350
Countersigned: _ _ _ _ _ _ _ _ _ _ _ _ __
Authorized Officer or Agent

This Policy is valid only if Schedule B is attached.
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SCHEDULE A
PAGE2
Order Number: 22228

· Policy Number: K57~Zl35952

TOWNSHIP 9 SOUTH, RANGE 24 EAST, BOISE MERIDIAN,
MINIDOKA COUNTY, IDAHO
SECTION 7:

That part of the NE¼, more particularly described as follows :

Beginning at the Southwest corner of the NE¼NE¼ of said Section 7, which point shall be known as the TRUE POINT
OF BEGINNING;
Thence North 89°09' East for 613.7 5 feet to a point;
Thence North 7°10'44" West for 174.93 feet (recorded as 176.6 feet) to a point on the centerline of the B-1 Canal;
Thence North 74°12'43" West along said centerline for 221.03 feet to a point;
Thence South 88°38'49" West along said centerline for 378.22 feet to a point on the l /16th section line;
Thence South 0°16' West along said I/16th section line for 233.88 feet to the TRUE POINT OF BEGINNING.

A--7T~
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SCHEDULER
EXCEPTIONS FROM COVERAGE
' Order No. 22228

Policy Number: K57-Z135952

This Policy does not insure against loss or damage (and the Company will not pay costs, attorney's fees or expenses) which arise by reason
of:

1.

(a) Unpatented mining claims; (b) reservations or exceptions in patents or in Acts authorizing the issuance thereof; (c) Indian
treaty or aboriginal rights, including, but not limited to, easements or equitable servitudes; or, (d) water rights, claims or title to
water, whether or not the matters excepted under (a), (b), (c) or (d) are shown by the public records .

2.

Taxes for 2008 and subsequent years, a lien, but not yet due or payable.

3.

Assessments of the Minidoka Irrigation District and the rights and powers of said District as by law provided.
(None of which are due and payable.)

4

Right of Way Deed, dated July 28, 1916, to Mountain States Telephone and Telegraph Company, recorded August 9, 1916 in Book
1, Page 145 of Bills of Sales and Agreements, Minidoka County records, over and across the E½NE¼ of Section 7, Township 9
South, Range 24 East, Boise Meridian.

5.

Right of ways, as evidenced by Warranty Deed, dated November 7, 1979, executed by William C. Nichols and Eva Nichols,
husband and wife, to David l. Nichols and Jackie Lynn Nichois, husband and wife, recorded November 8, 1979 as Document No.
297870, Minidoka County records, which recites: "Subject to a 40.0 foot wide canal right of way along the Northern most side and
also subject to a 25.0 foot wide country road right of way along the West side."

6.

Statement oflntentto Declare Manufactured Home Real Property, recorded November 21, 1995 as Document No. 421229, Minidoka
County records.

7.

An inspection of said land discloses the existence of irrigation pipeline and equipment along the west boundary, and any rights,
easements, interests or claims which may exist by reason thereof.
END OF SCHEDULE B - ALTA EXTENDED LOAN POLICY

10/9/08 hm
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ALTA ENDORSEME1"f - FORM 7-06- MANUFAC,.-URED HOUSING UNIT
Issued by Commonwealth Land Title Insurance Company

r._~ LandAmerica ·

._ Commonwealth

Commonweanh Land Tille Insurance Company is a member of the LandAmerica family of title insurance underwriters.

File No.: 22228 - Carl E. Owen

Fee: $40.00

Attached to and made a part of Policy No.:K57-Z135952
The term "Land" includes the manufactured housing unit located on the land described in Schedule A at Date of
Policy.

This endorsement is issued as part of the policy. Except as it expressly states, it does not (i) modify any of the
terms and provisions of the policy, (ii) modify any prior endorsements, (iii) extend the Date of Policy, or (iv) increase
the Amount of Insurance. To the extent a provision of the policy or a previous endorsement is inconsistent with an
express provision of this endorsement, this endorsement controls. Otherwise, this endorsement is subject to all of
the terms and provisions of the policy and of any prior endorsements.

IN WITNESS WHEREOF, the Company has caused this Endorsement to be signed with the facsimile signatures of
its President and Secretary and sealed as required by its By-Laws.

COMMONWEALTH LAND TITLE INSURANCE COMPANY
Dated: September 9, 2008

By:

~

,<. ~o.lli, ;J...
President

Countersigned: Land Title and Escrow, Inc.
Attest:

By: _ _ _ _ _ _ _ _ _ _ __
Authorized Officer or Agent

NJRB 5-93 (2115107)

End. -ALTA Form 7-06 - Manufactured Housing Unit (6/17106)

Form 5556-7C
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,.-,
AL TA ENDORSEME'1'4 f - FORM 22.1 - LOCATIOfi AND MAP
Issued by Commonwealth Land Title Insurance Company
(~

r.._i LandAmerica

._ Commonwealth

Commonwealth Land Title Insurance Company is a member of the LaodAmfJfica family of title insurance underwriters.

File No. 22228 - Carl E. Owen

Fee: N/C

Attached to and made a part of Policy No.: K57-Z135952

The Company insures against loss or damage sustained by the insured by reason of failure of (i) a single family
dwelling, known as 276 North 125 West, Rupert, Idaho 83350, to be located on the land at Date of Policy, or (ii) the
map, if any, attached to this policy to correctly show the location and dimensions of the land according to the public
records.

This endorsement is issued as part of the policy. Except as it expressly states, it does not (i) modify any of the terms
and provisions of the policy, (ii) modify any prior endorsements, (iii) extend the Date of Policy, or (iv) increase the
Amount of Insurance. To the extent a provision of the policy or a previous endorsement is inconsistent with an
express provision of this endorsement, this endorsement controls. Otherwise, this endorsement is subject to all of the
terms and provisions of the policy and of any prior endorsements.

IN WITNESS WHEREOF, the Company has caused this Endorsement to be signed with the facsimile signatures of
its President and Secretary and sealed as required by its By-Laws.
COMMONWEALTH LAND TITLE INSURANCE COMPANY
Dated: September 9, 2008

Countersigned: Land Title and Escrow, Inc.

By: _ _ _ _ _ _ _ _ _ _ _ __
Authorized Officer or Agent

End . - ALTA Form 22.1 - Location and Map - (6/17/06)

Form 5552-221 C
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Filed: September 09, 2019 at 11 :22 AM
Fifth Judicial District, Minidoka County
By: Ilse Juarez Deputy Clerk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA
Carl Owen, Anita Owen
Plaintiff,
vs.
Derik Smith, Jessica Smith
Defendant.

Case No. CV34-18-00756

JUDGE: Tribe, Michael P.

DATE: September 09, 2019

CLERK: Ilse Juarez

LOCATION: District Courtroom 1

HEARING TYPE: Status Conference

COURT REPORTER: Patricia Hubbell

Court Minutes

Parties:

Carl E Owen; Anita Rose
Owen

Attorney:

Carl E Owen; Anita Rose Owen

Derik L Smith; Jessica R
Smith

Attorney:

Donald J. Chisholm; Donald J. Chisholm

Hearing Start Time: 9:02 AM
Journal Entries:
- Court calls case: here for a status conference and Motion to amend Judgment
- Mr. Owen comments: Makes statement
- 9:04 Mr. Chisholm responds: information was provided under oath, filed everything in timely
manner, plaintiffs have made process expensive
- Court comments: will review costs and fees and pronounce ruling, references to memorandum
of fees and costs submitted by defense, references to 54e, asks Mr. Chisholm to file order
consistent to rule 54, references to plaintiff, awarding full amount of attorney's fees. Will take up
motion now.
- Mr. Chisholm comments: atty. will leave costs and fees blank and have the judge sign the
judgment and enter it with original date of judgment,
- 9: 18 Court comments: option would be to amend judgment
- 9:20 Mr. Chisholm: makes statement
- 9:22 court comments: asks Mr. Owen to Respond
- Mr. Owen comments: references to affidavit filed by defense,
- 9:24 Court comments: only talking about Motion, references to rule 54, focus on objection to
amend judgment
- 9:25 Mr. Owen comments: Makes statement, have objection
- Mr. Chisholm: references to affidavit filed late by Plaintiffs.
- Court finalizes: Mr. Chisholm will prepare an additional amended judgment, will either use that
copy or write our own, court is trying to comply with rule 54
RECESS: 9:32

1

COURT MINUTES
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Donald J. Chisholm
Attorney at Law
223 East Main Street
P.O. Box 1118
Burley, Idaho 83318
Telephone (208) 678-9181
Fax: (208) 878-4998
Email: chisholm@pmt.org

IN THE DISTRICT COURT OF THE
5th JUDICIAL DISTRICT
MINIDOKA COUNTY, IDAHO
On:09/10/2019 5:28 p.m.
Tonya Page
CLERK OF THE DISTRICT COURT
Filed By: ft.,,,Jum-e.z

September 10, 2019

Honorable Michael Tribe
District Judge
Rupert, Idaho 83350
ijuarez@co.minidoka.id.us
mtribe@cassiacounty.org
Mr. and Mrs. Carl Owen
carleowen@gmail.com
ohiostar46@gmai l.com
Re:

Owen v. Smith - Minidoka County Case CV 34-18-756 - Memorandum
Decision Awarding Costs and Attorney Fees, Order Amending
Judgment and Amended Judgment

Dear Judge Tribe and Carl and Anita Owen:
With this letter I am enclosing copies of the documents referred
The Order for entry of the Amended Judgment has a copy
to above.
There is a sepa rate copy
of the proposed Amended Judgment attached.
of the Amended Judgment for Judge Tribe's signature.
I don't know the court's preference, but I started submitting
an order for entry of the judgment explaining the context in which
the judgment is being entered after Justice Eismann's unfortunate
opinion saying a judgment is invalid if it described the proceedings
leading up to entry of the judgment.
As I indicated at the hearing on Monday, I don't think Justice
Eismann or his colleagues intended to say that the judgment should
not describe the substance of the action taken when granting a Motion
for Summary Judgment.

Page 848

If any corrections are needed to the documents before they are
signed by Judge Tribe , please let me know .
Thank you .
Very Truly Yours ,

Donald J . Chisholm
DJC/cmr
Enc.
Cc: Derik Smith
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Filed: 09/12/2019 11:23:25
Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By: Deputy Clerk - Juarez, Ilse

Donald J. Chisholm, Esquire
Chisholm Law Office
223 East Main Street
P.O. Box 1118
Burley, Idaho 83318
Telephone: (208)678-9181
Fax: (208)878-4998
Email: chisholm@pmt.org
ISB # 1134

Attorney for Defendants

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

)

CARLE. OWEN and ANITA R.
OWEN,
Plaintiffs,
vs.
DERIK L. SMITH and JESSICA R.
SMITH,

)

CASE NO. CV34-18-756

)
)
)
)
)
)
)

ORDER AMENDING JUDGMENT

)
Defendants.

)
)
)

This matter came on for hearing on the 9 th day of September,
2019 on the Motion of the Defendants to amend the Judgment
entered on August 9, 2019.
attorney Donald J. Chisholm.

Defendants appeared with their
The Plaintiffs Carl and Anita Owen

appeared in person Pro Se.

ORDER AMENDING JUDGMENT - PAGE 1
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The court advised the parties that it had read the
submittals by the parties in support of and opposition to the
Motion and heard comments of the parties regarding the Motion
and issues related to the correct form for a judgment under Rule
54 of the Idaho Rules of Civil Procedure.
Prior to hearing the Motion to Amend the Judgment, the
court announced its decision on the issues of the costs and
attorney fees and requested that counsel for the Defendants
draft an order incorporating the court's findings on the issues
of costs and attorney fees.

The court has entered its

Memorandum Decision and order awarding costs and attorney fees
prior to entry of this order.
Upon the foregoing,
IT IS HEREBY ORDERED:
That an amended judgment be entered in the form attached
hereto.
DATED

Signed: 9/12/2019 09:09 AM

~E.7~

Hc5norableMi chael Tribe
District Judge

ORDER AMENDING JUDGMENT - PAGE 2
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CLERK'S CERTIFICATE OF SERVICE
Signed: 9/12/2019 11:23 AM
I certify that on _
_ _ _ _ _ _ _ _ _ I served a true and
correct copy of the foregoing ORDER AMENDING JUDGMENT upon the
persons named below by electronic email:

Donald J. Chisholm
P.O. Box 1118
Burley, Idaho 83318
Email: chisholm@pm t.org; carolinerogers 495@gmail.co m
Carl E. Owen and Anita R. Owen
P.O. Box 723
Rupert, Idaho 83350
Email: carleowen@gm ail.com and ohiostar46@g mail.com

Clerk of the Court
By:
~ ~
Deputy Clerk

ORDER AMENDING JUDGMENT - PAGE 3
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

CARLE. OWEN and ANITA R.
OWEN,

CASE NO. CV34-18 -756

Plaintif fs,
vs.

AMENDED JUDGMENT

DERIK L. SMITH and JESSICA R.
SMITH,
Defenda nts.

JUDGMENT IS ENTERED AS FOLLOWS:
1.

Defenda nts Derik L. Smith and Jessica R. Smith own the

followin g describe d real property in Minidoka County, Idaho free
and clear of any claim of Plaintif fs.

The real property of

Defenda nts is describe d as follows:
TOWNSHIP 9 SOUTH, RANGE 24 EAST OF THE BOISE MERIDIAN,
MINIDOKA COUNTY, IDAHO
Section 7:
Part of the El/2NE1 /4; more particu larly
describe d as follows:
Beginnin g at the Southwe st Corner of the NE1/4NE 1/4 of said
Section 7, said corner marked by a 5/8 inch rebar, which
shall be the Point of Beginnin g;
AMENDED JUDGMENT - PAGE 1
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Thence North 88°42'23" East (North 89°09' East rec.) for a
distance of 609.94 feet (613.75 feet, rec.) to a½ inch
rebar;
Thence South 89°35'44" East (South 89°09' East, rec.) for a
distance of 228.73 feet (228.69 feet, rec.) to a½ inch
rebar;
Thence South 07°29'13" East (South 7°04'14" East, rec.) for
a distance of 553.78 feet (553.73 feet, rec.) to a½ inch
rebar;
Thence South 02°08'34" East (South 2°04'11" East, rec.) for
a distance of 590.87 feet (591.0 feet, rec.) to a 3/8 inch
smooth iron pin;
Thence South 00°54'19" East (South 02°02'10" East, rec.)
for a distance of 190.88 feet (192.45 feet, rec.) to the
south line of the NEl/4;
Thence South 89°56'07" West (North 89°29'17" West, rec.)
along said¼ section line for a distance of 930.70 feet
(937.96 feet, rec.) to a½ inch rebar at the Southwest
Corner of the SE1/4NE1/4;
Thence North 00°13'14" West (North 0°16' East, rec.) along
the west line of the SE1/4NE1/4 for a distance of 1319.27
feet (1318.03 feet, rec.) to the Point of Beginning,
Together with their appurtenances.
2.

Plaintiffs are permanently enjoined from entering onto

Defendants' property described above.
3.

Defendants have a permanent easement to operate,

maintain, repair

and replace the pump currently located at the

Minidoka Irrigation District B-1 Canal, including the panel,
electrical service and diversion works and to operate, maintain,
repair and replace the existing buried mainline which runs along

AMENDED JUDGMENT - PAGE 2
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the West boundary of the property of the Plaintiffs described as
follows:
TOWNSHIP 9 SOUTH, RANGE 24 EAST, BOISE MERIDIAN, MINIDOKA
COUNTY, Idaho
Section 7: That part of the NEl/4, more particularly
described as follows:
Beginning at the Southwest corner of the NE1/4NE1/4 of said
Section 7, which point shall be known as the True Point of
Beginning; thence North 89°09' East for 613.75 feet to a
point; thence North 7°10'44" West for 174.93 feet (recorded
as 176.6 feet) to a point on the centerline of the B-1
Canal; thence North 74°12'43" West along said centerline
for 221.03 feet to a point; thence South 88°38'49" West
along said centerline for 378.22 feet to a point on the
th
l/16
section line; thence South 0°16' West along said
th
1/16
section line for 233.88 feet to the True Point of
Beginning.
The easement is for delivery of irrigation water to the property
of the Defendants described in paragraph 1 above and extends to
the north boundary of Defendants' property.
4.

The claims of the Plaintiffs against the Defendants

for taking personal property and trespass on the property of the
Plaintiffs are dismissed with prejudice.
5.

The Defendants are awarded costs in the amount of

$932.09 and attorney fees in the amount of $13,971.60 for a
total of $14,903.69.
AMENDED JUDGMENT - PAGE 3
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6.

The money portion of this judgme nt shall bear intere st

at the statuto ry rate of 7.125% per annum from the date of
entry.
DATED

Honora ble Michae l Tribe
Distri ct Judge
CLERK'S CERTIFICATE OF SERVICE
I certify that on
I served a true and
correc t copy of the foregoi ng JUDGMENT upon the person s named
below by electro nic email:
Donald J. Chishol m
P.O. Box 1118
Burley , Idaho 83318
Email: chishol m@pm t.org; carolin erogers 495@g mail.co m
Carl E. Owen and Anita R. Owen
P.O. Box 723
Rupert , Idaho 83350
Email: carleow en@gm ail.com and ohiosta r46@gm ail.com

Clerk of the Court
By:
- - -Clerk
-------Deputy
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Filed: 09/12/2019 10:49:37
Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By: Deputy Clerk - Juarez, Ilse

Donald J. Chisholm, Esquire
Chisholm Law Office
223 East Main Street
P.O. Box 1118
Burley, Idaho 83318
Telephone: (208)678-9181
Fax: (208)878-4998
Email: chisholm@pmt.org
ISB # 1134
Attorney for Defendants

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA
)
)
)
)
Plaintiffs,
)
vs.
)
)
DERIK L. SMITH and JESSICA R. )
SMITH,
)
)
Defendants.
)
)
______________________________)
CARL E. OWEN and ANITA R.
OWEN,

CASE NO. CV34-18-756

MEMORANDUM DECISION
AWARDING COSTS AND
ATTORNEY FEES TO
DEFENDANTS

This matter came before the court on the 9th day of
September, 2019 on the objections of the Plaintiffs to the
memorandum of costs and attorney fees and supporting affidavit
of Defendant's' counsel.
appeared Pro Se.

Carl and Anita Owen, the Plaintiffs,

The Defendants appeared with their counsel,

Donald J. Chisholm.
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On July 29, 2019 the court entered its Memorandum Decision
on the cross motions for summary judgment filed by the
Plaintiffs and the Defendants.

The order denied the relief

sought by Plaintiffs on their Motion for Summary Judgment and
granted the relief sought by the Defendants on their Motion for
Summary Judgment.
Defendants filed their memorandum of costs and the
supporting affidavit of their counsel on August 6, 2019.
Plaintiff's filed written objections on August 13, 2019,
Defendants filed a Response to Plaintiffs' Objections and
Noticed the Objections for hearing by filings dated August 22,
2019.
The court reviewed the filings of the respective parties on
the issues of costs and attorney fees as well as Section 12-121
of the Idaho Code and Rules 54(d) and (e) of the Idaho Rules of
Civil Procedure and cases which have interpreted those rules.
Costs
With respect to the costs claimed by Defendants, the court
awards Defendants costs as a matter of right under Rule 54(d) of
the Idaho Rules of Civil Procedure in the amount of $932.09.
With respect to the discretionary costs claimed by
Defendants under Rule 54(d) (D) the court declines to award the
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discretionary costs claimed by Defendants for the survey of
Plaintiffs' property and fees of Trevor Reno for his affidavit,
on the ground that the costs were considered by the court to be
ordinary rather than extraordinary.
Attorney Fees
With respect to the Defendants' claims for attorney fees,
the court finds that Plaintiffs are entitled to an award of
reasonable attorney fees under Section 12-121 of the Idaho Code
and Rule 54(e) of the Idaho Rules of Civil Procedure as the
prevailing party, because the court finds that the Plaintiffs
brought and pursued the case frivolously, unreasonably and
without foundation as shown by the following actions of the
Plaintiffs:
a.

Prior to filing the action, Plaintiffs built a no
trespassing sign on the property of the Defendants and
parked motor vehicles on the property of the
Defendants after having been notified of the location
of the boundary line between the parcels of Plaintiffs
and Defendants

b.

Plaintiffs refused to allow their property to be
surveyed prior to filing of their trespass action and
continue to refuse to allow their property to be
surveyed during the pendency of the action.
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c.

The actions of the Plaintiff in refusing to allow
their property to be surveyed substantially increased
the cost of the litigation to the Defendants.

d.

The Plaintiffs frivolously and without foundation
pursued a claim to deny Defendants the right to
receive irrigation water through a pump and pipeline
which were in existence prior to the time Plaintiffs
acquired their property.

e.

The Defendants repetitiously asserted the same
erroneous statements of facts and claims in various
pleadings which substantially increased the cost to
Defendants of having their counsel review and respond
to Plaintiff's erroneous claims regarding the legal
description of the Plaintiffs’ property and the pump
and pipeline which serve Defendants' property prior to
Plaintiffs’ purchase of the property.

The attorney fees charged by the attorney for the
Defendants are reasonable for the following reasons:
a. Defendants’ attorney has practiced law in the MiniCassia area since 1967 and is experienced in handling
issues regarding real property, boundaries and
easements.
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b. Defendants’ counsel has had an AV Martindale Hubbell
rating for more than 35 years.

Said rating is well-

respected in the legal community.
c. Counsel's billing rate of $180 per hour is
significantly below the billing rate of many other
attorneys practicing law in the Mini-Cassia area for
similar work, and said rate is reasonable.
d. Defendants’ counsel was required to respond to
numerous, duplicative pleadings of Plaintiffs which
raised issues for which responses were necessary.
e. The responses and arguments made by Defendants’
counsel were necessary and appropriate.

There is no

indication that counsel for the Defendants performed
or charged for unnecessary work in defense of the
case.
f. The results obtained by counsel for the Defendants
were successful and were required for the Defendants
to protect their right to delivery of water and title
to their property.
Based upon the foregoing, the court awards the Defendants
as the prevailing party, their attorney fees in the sum of
$13,971.60, which the court concludes are just and reasonable
and in compliance with Idaho Code Section 12-121 and Rule 54(e)
MEMORANDUM DECISION AWARDING COSTS AND ATTORNEY FEES TO DEFENDANTS – PAGE 5
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of the Idaho Rules of Civil Procedure.
IT IS HEREBY ORDERED that the award of costs of $932.09 and
attorney fees of $13,971.60 shall be included in the court's
final judgment and shall bear interest at the judgment rate of
7.125% published by the Idaho State Treasurer for judgments
entered on or after July 1, 2019.

DATED

Signed: 9/12/2019 09:11 AM

Honofable Michael Tribe
District Judge
CLERK'S CERTIFICATE OF SERVICE
Signed: 9/12/2019 10:54 AM

I certify that on _ _ _ _ _ _ _ _ _ _ I served a true and
correct copy of the foregoing MEMORANDUM DECISION AWARDING COSTS
AND ATTORNEY FEES TO DEFENDANTS upon the persons named below by
electronic email:
Donald J. Chisholm
P.O. Box 1118
Burley, Idaho 83318
Email: chisholm@pmt.org ; carolinerogers495@gmail.com

Carl E. Owen and Anita R. Owen
P.O. Box 723
Rupert, Idaho 83350
Email: carleowen@gmail.com and ohiostar46@gmail.com
Clerk of the Court
By:

~ ~

'

Deputy C l e r k O
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Filed: 09/12/2019 11:21:56
Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By: Deputy Clerk - Juarez, Ilse

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA
)
CARL E. OWEN and ANITA R.
)
OWEN,
)
)
Plaintiffs,
)
vs.
)
)
DERIK L. SMITH and JESSICA R. )
SMITH,
)
)
Defendants.
)
)
______________________________)

CASE NO. CV34-18-756

AMENDED JUDGMENT

JUDGMENT IS ENTERED AS FOLLOWS:
1.

Defendants Derik L. Smith and Jessica R. Smith own the

following described real property in Minidoka County, Idaho free
and clear of any claim of Plaintiffs.

The real property of

Defendants is described as follows:
TOWNSHIP 9 SOUTH, RANGE 24 EAST OF THE BOISE MERIDIAN,
MINIDOKA COUNTY, IDAHO
Section 7: Part of the E1/2NE1/4; more particularly
described as follows:
Beginning at the Southwest Corner of the NE1/4NE1/4 of said
Section 7, said corner marked by a 5/8 inch rebar, which
shall be the Point of Beginning;
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Thence North 88º42’23” East (North 89º09’ East rec.) for a
distance of 609.94 feet (613.75 feet, rec.) to a ½ inch
rebar;
Thence South 89º35’44” East (South 89º09’ East, rec.) for a
distance of 228.73 feet (228.69 feet, rec.) to a ½ inch
rebar;
Thence South 07º29’13” East (South 7º04’14” East, rec.) for
a distance of 553.78 feet (553.73 feet, rec.) to a ½ inch
rebar;
Thence South 02º08’34” East (South 2º04’11” East, rec.) for
a distance of 590.87 feet (591.0 feet, rec.) to a 3/8 inch
smooth iron pin;
Thence South 00º54’19” East (South 02º02’10” East, rec.)
for a distance of 190.88 feet (192.45 feet, rec.) to the
south line of the NE1/4;
Thence South 89º56’07” West (North 89º29’17” West, rec.)
along said ¼ section line for a distance of 930.70 feet
(937.96 feet, rec.) to a ½ inch rebar at the Southwest
Corner of the SE1/4NE1/4;
Thence North 00º13’14” West (North 0º16’ East, rec.) along
the west line of the SE1/4NE1/4 for a distance of 1319.27
feet (1318.03 feet, rec.) to the Point of Beginning,
Together with their appurtenances.
2.

Plaintiffs are permanently enjoined from entering onto

Defendants’ property described above.
3.

Defendants have a permanent easement to operate,

maintain, repair

and replace the pump currently located at the

Minidoka Irrigation District B-1 Canal, including the panel,
electrical service and diversion works and to operate, maintain,
repair and replace the existing buried mainline which runs along
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the West boundary of the property of the Plaintiffs described as
follows:
TOWNSHIP 9 SOUTH, RANGE 24 EAST, BOISE MERIDIAN, MINIDOKA
COUNTY, Idaho
Section 7: That part of the NE1/4, more particularly
described as follows:
Beginning at the Southwest corner of the NE1/4NE1/4 of said
Section 7, which point shall be known as the True Point of
Beginning; thence North 89º09’ East for 613.75 feet to a
point; thence North 7º10’44” West for 174.93 feet (recorded
as 176.6 feet) to a point on the centerline of the B-1
Canal; thence North 74º12’43” West along said centerline
for 221.03 feet to a point; thence South 88º38’49” West
along said centerline for 378.22 feet to a point on the
1/16th section line; thence South 0º16’ West along said
1/16th section line for 233.88 feet to the True Point of
Beginning.
The easement is for delivery of irrigation water to the property
of the Defendants described in paragraph 1 above and extends to
the north boundary of Defendants’ property.
4.

The claims of the Plaintiffs against the Defendants

for taking personal property and trespass on the property of the
Plaintiffs are dismissed with prejudice.
5.

The Defendants are awarded costs in the amount of

$932.09 and attorney fees in the amount of $13,971.60 for a
total of $14,903.69.
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6.

The money portion of this judgment shall bear interest

at the statutory rate of 7.125% per annum from the date of
entry.
DATED

Signed: 9/12/2019 09:08 AM

~ P - 7d-fe

Honorable Michael Tribe
District Judge

CLERK'S CERTIFICATE OF SERVICE
Signed: 9/12/2019 11:22 AM
I served a true and
I certify that on ___________
correct copy of the foregoing JUDGMENT upon the persons named
below by electronic email:

Donald J. Chisholm
P.O. Box 1118
Burley, Idaho 83318
Email: chisholm@pmt.org ; carolinerogers495@gmail.com

Carl E. Owen and Anita R. Owen
P.O. Box 723
Rupert, Idaho 83350
Email: carleowen@gmail.com and ohiostar46@gmail.com

Clerk of the Court
By :

:l .£..og ~ "-Tl.$•

Deputy Clerk
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'a

CARL E. OWEN AND ANITA R. OWEN
Pro Se
276N 125 W
PO BOX 723
RUPERT, IDAHO 83350
Telephone 208-430-3206
208-430-7144
Email: carleowen@gmail.com
ohiostar46@gmail.com

IN THE DISTRICT COURT OF THE
5th JUDICIAL DISTRICT
MINIDOKA COUNTY, IDAHO
On:09/12/2019 9:41 a.m.
Tonya Page
CLERK OF THE DISTRICT COURT
Filed By: ff.,,,Ju=.z

September 12, 2019

Honorable Michael Tribe
Fifth Judicial District Judge
Rupert, Idaho 83350
mtribe@cassiacounty.org
ijuarez@co.minidoka.id.us
Donald J. Chisholm, Attorney for Defendants
chisholm@pmt.org

Re : Owen v. Smith Case CV 34-18-756
Re: Donald J. Chisholm Letter dated September 10, 2019 providing a Memorandum Decision
Awarding Costs and Attorney Fees, Order Amending Judgment and Amended Judgment
Dear Donald J. Chisholm and Judge Michael Tribe
Mr. Chisholm's letter of September 10, 2019 discusses Justice Eismann's "unfortunate
opinion" that we have no knowledge. Please provide my wife and I some information on Justice
Eismann's opinion so that we may know and understand what the opinion was or why it was or
is considered "unfortunate".
Mr. Chisholm, thank you for giving us the opportunity to notify you of corrections
needed. " If any corrections are needed to the documents before they are signed by Judge
Tribe, please let me know" To that end we would like to provide you information on the
following documents forwarded with your letter that contain erroneous assumptions and
incorrect and false statements that should not be included in the below discussed documents as
the record contains admissible evidence showing lack of accuracy and falsity.

AMENDED JUDGMENT
Paragraph 1 states that Defendants own the described disputed property free anq_,ctear
from any claim of Plaintiffs. That is not a true statement as Plaintiffs placed Defenda ~ March
23 , 2018 survey and legal description in dispute with two witnesses and h~I ~~Q1\ e an appeal
1
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regarding the boundary line claimed by Defendants so Plaintiffs still have a claim on what is the
correct boundary line which differs from the fence built by the Defendants on September 14,
2018. Our claim is still alive unless and until the Supreme Court overrules or denies our appealed
claims.

Paragraph 2 states that Plaintiffs are permanently enjoined from entering on to
Defendants' property described above. The description provided for Defendants' property is in
conflict and overlaps with Plaintiffs property based on entirely different legal descriptions and
survey bearings starting at the Point of Beginning (POB). Plaintiffs legal description you
provided on page 3 of the Amended Judgment shows the different legal description and survey
bearings from that of your description of Defendants' property. Plaintiffs object to the language
you have provided in paragraph 2 as the fence bui It by Defendants on September 14, 2018 took
and deprived Plaintiffs personal property and some of the personal property taken remains
deprived from Plaintiffs by the fence without any ownership interest by Defendants. If this
language is adopted by the Court, Plaintiffs suffer ongoing loss of property and damages due to
Defendants' actions of depriving Plaintiffs of their property. Plaintiffs legal description was filed
and legally recorded in September of 2008 while Defendants disputed legal description was not
filed until April of 20 I 8. At a deposition of Plaintiff Carl Owen, that you held, you stated that I
could have removed our personal property. I stated that the fence kept us from recovering our
property and in order to do so, we would have to remove the fence. You told me l could do
whatever was necessary while knowing that Defendant Smith on September 14, 2018 threatened
legal action for me placing my hand on one of the fence posts he erected on my property.
Paragraph 3 states that Defendants have a permanent easement to operate, maintain,
repair and replace the pump currently located at the Minidoka Irrigation District(MID) B-1 Canal
including the panel, electrical services and diversion works and to operate, maintain and repair
the existing buried pipeline which runs along the West boundary of the property of the Plaintiffs
described as follows: (Plaintiffs' legal description of their property). Plaintiffs provided a Public
Record Document notarized and on file at MID showing that the rights described in Paragraph 3
was granted to David I. Nichols and Jackie Lynn Nichols the previous owners of Plaintiffs'
property. Plaintiffs asked in depositions and in discovery and in many other requests for any
admissible evidence that Defendants owned the pipeline and waterworks and how they acquired
ownership and no admissible evidence has been provided to date. Unless Defendants can provide
admissible proof to show that they own the pipeline and waterworks on and under Plaintiffs'
property or have a permanent easement and right of way as they claim, we request that the
Paragraph 3 language not be included in the Amended Judgment.
Paragraph 4 states that Plaintiffs claims against Defendants for taking personal
property and trespass on the property of Plaintiffs are dismissed with prejudice. Defendants have
both testified under oath in depositions in the court record that they realized the property they
claimed was in dispute , saw the no trespassing signs and admitted that they fenced and deprived
Plaintiffs from Plaintiffs personal property in their absence. They have also admitted that they
had no ownership interest in Plaintiffs personal property. This issue is being appealed and is still
a valid claim as some of Plaintiffs' personal property has been taken and some still remains on
the south side of Defendants' barbed wire fence erected on September 14, 2018.
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Paragraph 5 states that Defendants are awarded costs and attorney fees. These issues
have been objected to in writing and verbally at the September 9, 2019 hearing and are included
in Plaintiffs appeal.
Paragraph 6 states that the judgment shall bear interest upon entry. Plaintiffs request
that the interest be deferred until the appeal on the above issues are decided.

MEMORANDUM DECISION AWARDING COSTS AND ATTORNEY FEES TO
DEFENDANTS
On page 2 under Costs deposition costs for Derik and Jessica Smith are included.
Plaintiffs paid for those depositions. A copy of the depositions was provided to Defendants by
M&M Court reporters for review at no cost. Defendants did not have to pay for those depositions
and the listed costs for Defendants' depositions should not be included as valid costs.
On page 3 under Attorney Fees " ... the court finds that Plaintiffs brought and pursued
the case frivolously, unreasonably and without foundation (I.R.C.P. 12-121). Plaintiffs was in
possession of the portion of land claimed by Defendants for over 10 years and had cultivated,
maintained, mowed and used the land for crops. Plaintiffs had a grape patch and fence , a garden
spot and an asparagus patch that had been tended and maintained by Plaintiffs and the prior
owner for over 40 years without any claim from any of the previous owners of Defendants
property. Based on a March 23, 2018 survey by Westerra Realty and conducted by Desert West
Surveyors (Trevor Reno) that had different survey bearings from Plaintiffs legal description,
Plaintiffs placed the survey and Defendants claim in dispute with two witnesses and posted "no
trespassing signs" to mitigate further damage to the encroachment by Defendants on Plaintiffs'
land based on a legal description filed in 2008 with entirely different survey bearings.
At page 3 (b) Defendants falsely state that Plaintiffs parked motor vehicles on the
property of the defendants after being notified of the location of the boundary line between the
parcels of Plaintiffs and Defendants. Plaintiffs did not park any vehicles on the property of
Defendants or on the claimed portion of Plaintiffs' property by Defendants. Defendant Derik
Smith falsely claimed that Plaintiffs had parked a truck and trailer on what he referred to as "his"
property even though the property he referred to had been placed in dispute by Plaintiffs with
two witnesses, Jesse Vaughn and David Anderson. The truck and trailer referred to by Defendant
Smith was parked temporarily and intermittently on Plaintiffs undisputed property to haul limbs
and wood from a fallen tree and cut trees on Plaintiffs property outside the portion of the
property claimed by Derik Smith based on a March 23 , 2018 survey placed in dispute by
Plaintiffs. See below email correspondence regarding the truck and trailer.
Smith, Dcrik L <Dcrik:Smith r<j,packagingcorp.com> June 5, 2018

Carl,
I hope your summer is staring well. I never received a response to the below email.
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Additionally, I noticed that there is a pickup truck and trailer parked on my side of the property
boundary. Would it be possible to have that moved to your property?

I hope you are enjoying this great weather.
Thanks
Derik Smith
From: Carl O\,ven jmailto:carleo\ven(a)gmail.com I
Sent: Tuesday. June 5, 20 l 8 9:n PM
To: Smith, Derik L <DerikSrnith:/r,,1p;,1ckagingcorp.com>: Carl Owen <carlecnvenr'f/)gmail.com>:
Anita Owen <ohiostai-4(2_'.!{1gmail.com>; Jesse Vaughn <jcsscrL1).pmt.or~>
Subject: Re: [EXTERNAL] Re: Derik Smith

Sent: ruesday. June 5, 2018 9:23 PM
Derrick. that is my pickup and trailer parked on my property. I realize you have a T stake on my
property but a T stake does not convey legal ownership. I am cleaning up branches and wood
from the three trees that I fell on my property that I am and have been maintaining. If vou trulv
want to lay claim to part of the property l bought and maintained for over ten years you
will have to do that in court to establish a legal claim. You might want to talk to a surveyor

abou t the rules about laying claim to property. Even if your survey was correct, which it is not f
have used and maintained the property for over ten years (seven years) is the rule. You did not
respond to my question about what your intentions were regarding the stake on my property . So,
now I am assuming that you intend to claim part of the property I have used and maintained and
paid taxes and water rights on for over ten years and the owner before me for approximately 30
years. Your survey is using different measurements and coordinates than what is on tile for my
property. The berm and the water line is the established boundary line on file with the tax
assessor and the courthouse. Your surveyor used different coordinates than what is on file and
recognized as valid. So, lf yo u truly want to lay claim to part of my property, you wilt have to
do so through the court process. You can remove the stake on my property or I will do so. So. I
think I will keep papers I collected to contest any claim you might bring in court. I notified you
earlv on with witnesses that I was going to defend anv claim on mv propertv and that is
still my intention. You might also want to talk with our neighbor Mr. Childs as vou survev
stake is also claiming part of his property that he is being taxed on. His fence line has been
established for over seven vears also. So, mv address for any legal claim through the court
svstem is: Carl E. and Anita R. Owen 276N 125W, Rupert, ID 83350.

Carl E. Owen

The below picture taken from the fence line looking north shows the downed tree stump which
is 25-30 feet from the fence erected by Defendant Derik Smith to claim a portion of Plaintiffs
property. The truck used to haul the limbs and the wood from the tree was Plaintiffs' 1990 Ford
Truck. The trailer used was borrowed from David Anderson who witnessed Plaintiff placing the
Defendants' claim of property possessed by Plaintiffs in dispute along with Jesse Vaughn. Both
will testify that the truck and trailer was at all times on undisputed property belonging to
Plaintiffs.
4

Page 870

Additionally the fact that when Plaintiffs bought the land from the previous owner, they
walked the boundary line (the berm) and found that no one was using or possessing the property
north of the berm separating the two properties that had been accepted as the true boundary
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separating Plaintiffs residence from Defendants alfalfa field for over 40 years without any
objections from any previous owner of Defendants' property claimed. The previous owner's
family owned what is now Defendants' property for many years prior to 1978 and for 5 years
after the previous owner, David Nichols was deeded what is now Plaintiffs residential property.
Defendants built a 3-strand barbed wire fence through Plaintiffs' garden spot, grape
fence and patch, side yard and front yard up onto Plaintiffs driveway. The fence closed off and
deprived Plaintiffs of valuable personal property on September 14, 2018 in Plaintiffs' absence. A
neighbor called Plaintiffs and informed them that Defendant Smith and a surveyor was in their
front yard placing wooden survey stakes. On their way home, Plaintiffs stopped at the Minidoka
Sheriffs office and filed a trespassing complaint. When they arrived at their home, they found
that Defendant Derik Smith and his family had built a barbed wire fence through their property
and up onto their driveway impeding ingress and egress. The fence through their front yard did
not leave sufficient room to turn their vehicles around.
In fact, the person placing the stakes was an employee of Desert West Surveys and was
not a licensed professional surveyor and was not under the supervision of a licensed professional
surveyor when placing the wooden stakes (a survey function) as required by Idaho survey rules.
Plaintiffs reacted correctly by filing a trespassing complaint with the Sheriff and by filing suit for
trespassing, theft and damages in order to protect their real and personal property taken by selfhelp and without a judicial decree. On July 17, 2018 Defendants' attorney stated Defendants
intention to take Plaintiffs to Court to obtain a court order or judicial decree in a demand letter.
Defendants never followed through on the July 17, 2018 demand letter and instead took matters
into their own hands and built a fence through Plaintiffs property in Plaintiffs absence enclosing
and depriving Plaintiffs of both real and personal property. Defendants claim falsely that
Plaintiffs placed their personal property on Defendants (claimed) land. Plaintiffs personal
property had been on their property for many years prior to Defendants taking it by building the
barbed wire fence. Plaintiffs had no warning on September 14, 2018 that Defendants would
build a barbed wire fence depriving Plaintiffs of their real and personal property. Plaintiffs had a
valid and necessary foundation for filing suit and did not make or pursue any frivolous claims.
Plaintiffs correctly filed and verbally opposed the voluminous and unnecessary and excessive
costs and attorney fees. Plaintiffs object to the statement that their actions taken to protect their
property was frivolous in any way.
At page 3 paragraph (b) the statement at (b) is false. Plaintiffs did object and refused to
accede to Defendants' unreasonable demands that they allow the same surveyor (Trevor Reno) of
Desert West Land Surveys conduct a survey of their property. They did so because they had
already placed the March 23, 2018 survey of Trevor Reno in dispute due to differing survey
bearings and legal descriptions of the boundary line than that of Plaintiffs. Plaintiffs attempted to
get a survey from Dar Moon of Rupert who was too busy at the time. Plaintiffs plan was to have
Dar Moon survey Plaintiffs property and also to call him as an expert witness. Plaintiffs then
contacted Sawtooth Surveyors of Jerome and ordered a survey. Defendants' attorney raised
objections to using the surveyor because Plaintiffs had sent the surveyor, Coy Chapman, copies
of the disputed surveys and legal descriptions. Defendants' attorney claimed that by Plaintiffs'
providing the surveyor with relevant surveys and legal descriptions, that Plaintiffs had poisoned
a valid survey. At mediation, two or more surveyors were contacted by Defendant Derik Smith
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to survey Plaintiffs property and those surveyor were reluctant to survey Plaintiffs' property due
to the Court dispute.
Plaintiffs then requested a survey of their property from JUB Engineers who declined to
perform the survey due to the matter being in Court with a dispute of the Desert West Land
Survey. Plaintiff quickly found out that surveyors do not like to go against another surveyor'
survey. Only two surveyors were available locally (Dar Moon and Trevor Reno). Defendants
motioned to force Plaintiffs to have their property surveyed by Trevor Reno and have Plaintiffs
pay for the forced survey by the same surveyor (Trevor Reno) whose March 23, 2018 survey
Plaintiff had placed in dispute because that survey did not start at the Point of Beginning and
came up with new and different survey bearings than that on file by the Seller of the land
Defendants bought.
The surveyor (Trevor Reno )stated to Plaintiff Carl Owen and Jesse Vaughn that he
started the March 23, 2018 at the east end of the alfalfa field and surveyed from the east from a
4" rebar he found for 228 feet west where he placed his only marker. Trevor Reno falsely
documented the March 23, 2018 survey as starting at the Point of Beginning in the middle of
125W road.
Plaintiffs property was and is to the west of the March 23, 2018 survey marker placed by
Trevor Reno. The legal description created by Trevor Reno came up with a survey bearing of
N88 degrees and 42 minutes which had never been on file as a previous legal description and it
differed from Plaintiffs legal description on file since 2008 which constituted a valid dispute.
Trevor Reno did not file a correction regarding his new and different survey bearings.
Defendants' motion to force a survey of Plaintiffs' property and have Plaintiffs pay for the forced
survey was denied by the presiding judge, Judge Brody based on Plaintiffs valid objections to
having the same surveyor whose previous survey was in dispute survey again. A second opinion
of a surveyor tends to agree with the disputed previous survey 100% of the time. Defendants
renewed their motion to force a survey without providing any additional reasons to support their
verbal renewal and Judge Michael Tribe approved their renewed request. Plaintiffs exhausted
efforts to get a valid second survey of their property. Their 1978 survey was disputed by
Defendants based on unsupported statements that the 1978 survey was in error. No admissible
evidence was provided to substantiate Defendants' claims of an error.

At page 4 paragraph (c) Defendants state falsely: "The actions of the Plaintiff in
refusing to allow their property to be surveyed substantially increased the costs of the litigation
to the Defendants. Since Plaintiffs did not refuse to have their property surveyed, there is no way
Defendants suffered increased litigation costs. Plaintiffs only objected to Defendants demand to
use the previous surveyor which Plaintiffs placed in dispute. Plaintiffs attempted to have their
property surveyed by 3 or more surveyors. Plaintiffs only objected to a survey by the same
surveyor (Trevor Reno) whose March 23, 2018 survey was placed in dispute as erroneous. In
fact Plaintiffs motioned for an Order to have a neutral surveyor survey both properties in dispute
to establish a boundary line between the two properties. Defendants vigorously opposed the
motion even though Plaintiffs offered to pay 1/2 of the costs ($1500) though Defendants property
was over 9 times the size of Plaintiffs' property. All the time spent by Defendants trying to force
a survey by the surveyor whose previous survey was in dispute was a ruse to avoid addressing
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the complaint issues of Trespassing, Theft and Damages and privacy violations. Defendants
never showed any admissible evidence to show increased litigation costs to defendants; only bare
unsupported assertions.

At page 4 paragraph d Defendants falsely state that Plaintiffs frivolously and without
foundation pursued a claim to deny Defendants the right to receive irrigation water through a
pump and pipeline which was in existence prior to the time the Plaintiffs acquired their property.
The actual issue raised was opposing Defendants stating that they owned and had a permanent
easement and right of way to the pipeline and waterworks on and under Plaintiffs' property.
Plaintiffs obtained a notarized public record dated November 9, 1979 on file from Minidoka
Irrigation District (MID) clearly showing that the easement and right of way was granted by
MID to David I. Nichols and his wife Jackie Lynn Nichols, the previous owners of Plaintiffs'
property.
When Plaintiffs bought their property in 2008 the right of way and easement for
construction and maintenance of the buried pipeline and waterworks passed to Plaintiffs. An
easement or right of way is described as a property interest under Idaho's Statute of Frauds J.C .
9-503 and requires any transfer or conveyance of the easement or right of way be in writing.
Defendant Jessica Smith was required to bring any such evidence to her duces tecem deposition
to show that Defendants had any ownership, easement or right of way to Plaintiffs waterworks
and buried pipeline and she was unable to produce any evidence to back up Defendants claim
that they owned the pipeline on Plaintiffs property or that they had a permanent easement of right
of way to Plaintiffs pipeline and waterworks. See Exhibit (I) attachment 6 to Plaintiffs' motion
for Summary Judgment. Plaintiffs stated no frivolous claims without foundation. The easement
and right of way for the buried pipeline and waterworks passed from the previous owner to
Plaintiffs when Plaintiffs bought their property.

At page 4 paragraph e Defendants again falsely state that Plaintiffs caused increased
costs to Defendants by repetitiously asserting erroneous statements of facts and claims in various
pleadings but do not cite even one instance. Plaintiffs stated their claims in their complaint and
amended complaint and provided proof and admissible evidence to support their claims. Any
repetition done was necessary to rebut false and unsupported statements made by Defendants in
their frequent and voluminous pleadings designed to strike Plaintiffs' claims and delay prompt
resolution of the issues in the complaint which Defendants deliberately avoided addressing.
At page 5 paragraph d Defendants Counsel claims that Plaintiffs filed numerous and
duplicative pleadings which raised issues for which responses were necessary. Defendants'
Counsel fails to cite even one duplicative pleading. The issues were and remain: Trespassing,
Theft, Damages, and violations of Plaintiffs privacy by Defendants placing a stealth camera
observing Plaintiffs property. The stealth camera did capture the defendants actions of engaging
in self help without benefit of a court order or decree and building a barbed wire fence through
Plaintiffs' posted property without benefit of a court order, decree or permission of Plaintiffs
who were absent when the fence was constructed by Defendants.
Plaintiffs objected in detail to the excessive costs and attorney fees cited by Defendants'
attorney both in writing and verbally at the September 9, 2019 hearing.
8
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ORDER AMENDING JUDGMENT
Defendants noticed a hearing for September 9, 2019 to discuss and decide on Costs and
Attorney Fees. However, the Order Amending the Judgment prepared by Defendants' attorney
instead of the Presiding Judge states at page 2: "Prior to hearing the motion to amend the
Judgment , the Court announced its decision on the issues of the costs and Attorney fees ." Since
the decision was already made prior to the hearing, there was no reason for Plaintiffs having to
attend and give input to a decision already made in their absence.

Certificate of service:
I certify that the above statement was provided via email on September 12, 2019 to the below:

mtribe@cassiacounty.org
ijuarez@co.minidoka.id.us
chisholm@pmt.org
carleowen@gmail.com
ohiostar46@gmail.com
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IN THE DISTRICT COURT OF THE
5th JUDICIAL DISTRICT
MINIDOKA COUNTY, IDAHO
On:09/1 3I2019 1:05 p.m.
Tonya Page
CLERK OF THE DISTRICT COURT
Filed By: ft.,.,,Ju,,,-,u

Carl E. Owen and Anita R. Owen
Husband and Wife
PO Box 723
276N 125W
Rupert, Idaho 83350
Phone: 208-430-3206
Email: carleowen@gmail.com

DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA
CARLE. OWEN &ANITAR. OWEN,pro

Case No.: CV 34-18-756

se
Plaintiffs,
MOTION TO CORRECT OR MODIFY THE RECORD

vs.
SEPTEMBER

13,2019

DERIK L. SMITH AND JESSICA R.
SMITH,
Defendants.

COMES NOW Plaintiffs, and motions to correct or modify the record in the above captioned
case.
1. A hearing was held on September 9, 2019 in which the presiding Judge requested Defendants

attorney, Donald J. Chisholm to prepare a memorandum decision awarding costs and attorney
fees to defendants, , an order amending judgment and an amended judgment. Attorney Chisholm
prepared and provided the requested documents via a letter addressed to the presiding Judge and
Plaintiffs on September 10, 2019. See Attachment (1) page 1-2. In Attorney Chisholm's letter to
the presiding Judge and Plaintiffs he closed the letter with a request: "If any corrections are
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needed to the documents before they are signed by Judge Tribe, please let me know." Plaintiffs,
upon receipt of Attorney Chisholm's request to notify of any corrections needed, responded to the
addressees on Attorney Chisholm's letter (Attachment (1) page 1 and 2 and addressed errors in
the documents provided to Judge Tribe and objected to the inaccurate data being placed in the
the documents prepared and submitted by Attorney Chisholm being made part of the record with
the identified errors and inaccuracies contained .. See Attachment (1) pages 3-11. Plaintiff hereby
requests that the drafted and provided documents prepared by Attorney Chisholm be corrected to
remove inaccurate and erroneous statements made within the document :provided in his
September 10, 2019 Cover Letter and attachments.
2. CORRECTIONS OR MODIFICATION OF THE RECORD

If any differences arise about whether the record about whether the record truly discloses
what occurred in the district court, the difference must be submitted to and settled by that court
and the record conformed accordingly. (2) If anything material to either party is omitted from or
misstated in the record by error or accident, the omission or misstatement may be corrected and a
supplemental record may be certified and forwarded: (A) on stipulation of the parties; (B) by the
district court before or after the record has been forwarded; or (C) by the court of appeals. (3) All
other questions as to the form and content of the record must be presented to the court of appeals.
Since the presiding Judge accepted and signed Attorney Chisholm's prepared documents with
errors and inaccuracies contained within his prepared documents and contrary to evidence in the
record, Plaintiffs request the erroneous and inaccurate content of Attorney Chisholm's documents
signed by the presiding Judge be corrected prior to submittal to the Appeals Court.
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Respectfully submitted,

w~~~
Carl E. Owen

and

Anita R. Owen

Attachment (1) Attorney Chisholm's letter and Plaintiffs Response
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CERTIFICATE OF SERVICE

I certify that a copy of the above Motion sent via email to the following on September 13th,

2019:
Donald J. Chisholm
223 East Main Street
PO Box 1118
Burley, Idaho 83318
Email: chisholm@pmt.org

Carl E. Owen
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Donald J. Chisholm
Attorney at Law
223 East Main Street
P.O. Box 1118
Burley, Idaho 83318
Telephone (208) 678-9181
Fax: (208) 878-4998
Email: chisho1m@pmt.org

September 10, 2019

Honorable Michael Tribe
District Judge
Rupert, Idaho 83350
ijuarez@co.minidok a.id.us
mtribe@cassiacounty .org
Mr. and Mrs. Carl Owen
carleowen@gmail.com
ohiostar46@gmail.co m
Re:

Owen v. Smith - Minidoka County Case CV 34-18-756 - Memorandum
Decision Awarding Costs and Attorney Fees, Order Amending
Judgment and Amended Judgment

Dear Judge Tribe and Carl and Anita Owen:
With this letter I am enclosing copies of the documents referred
to above. The Order for entry of the Amended Judgment has a copy
of the proposed Amended Judgment attached. There is a separate copy
of the Amended Judgment for Judge Tribe's signature.
I don't know the court's preference, but I started submitting
an order for entry of the judgment explaining the context in which
the judgment is being entered after Justice Eismann's unfortunate
opinion saying a judgment is invalid if it described the proceedings
leading up to entry of the judgment.

As I indicated at the hearing on Monday, I don't think Justice
Eismann or his colleagues intended to say that the judgment should
not describe the substance of the action taken when granting a Motion
for Summary Judgment.

/11hx,~~ ""- ecri--\- ·\
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If any corrections are needed to the documents before they are
signed by Judge Tribe, please let me know.
Thank you.
Very Truly Yours,

Donald J. Chisholm
DJC/cmr
Enc.
Cc: Derik Smith
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CARLE. OWEN AND ANITA R. OWEN
Pro Se
276N 125 W
POBOX723
RUPERT, IDAHO 83350
Telephone 208-430-3206
208-430-7144
Email: carleowen@gmail.com
ohiostar46@gmail.com
September 12, 2019

Honorable Michael Tribe
Fifth Judicial District Judge
Rupert, Idaho 83350
mtribe@cassiacounty.org
i juarez@co.minidoka.id. us
Donald J. Chisholm, Attorney for Defendants
chisholm@pmt.org

Re: Owen v. Smith Case CV 34-18-756
Re: Donald J. Chisholm Letter dated September 10, 2019 providing a Memorandum Decision
Awarding Costs and Attorney Fees , Order Amending Judgment and Amended Judgment
Dear Donald J. Chisholm and Judge Michael Tribe
Mr. Chisholm's letter of September 10, 2019 discusses Justice Eismann's "unfortunate
opinion" that we have no knowledge. Please provide my wife and I some information on Justice
Eismann's opinion so that we may know and understand what the opinion was or why it was or
is considered "unfortunate".

Mr. Chisholm, thank you for giving us the opportunity to notify you of corrections
needed. " If any corrections are needed to the documents before they are signed by Judge
Tribe, please let me know" To that end we would like to provide you information on the
following documents forwarded with your letter that contain erroneous assumptions and
incorrect and false statements that should not be included in the below discussed documents as
the record contains admissible evidence showing lack of accuracy and falsity.
AMENDED JUDGMENT

Paragraph 1 states that Defendants own the described disputed property free and clear
from any claim of Plaintiffs. That is not a true statement as Plaintiffs placed Defendants March
23, 2018 survey and legal description in dispute with two witnesses and have noticed an appeal
1
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regarding the boundary line claimed by Defendants so Plaintiffs still have a claim on what is the
correct boundary line which differs from the fence built by the Defendants on September 14,
2018. Our claim is still alive unless and until the Supreme Court overrules or denies our appealed
claims.

Paragraph 2 states that Plaintiffs are permanently enjoined from entering on to
Defendants' property described above. The description provided for Defendants' property is in
conflict and overlaps with Plaintiffs property based on entirely different legal descriptions and
survey bearings starting at the Point of Beginning (POB). Plaintiffs legal description you
provided on page 3 of the Amended Judgment shows the different legal description and survey
bearings from that of your description of Defendants' property. Plaintiffs object to the language
you have provided in paragraph 2 as the fence built by Defendants on September 14, 2018 took
and deprived Plaintiffs personal property and some of the personal property taken remains
deprived from Plaintiffs by the fence without any ownership interest by Defendants. If this
language is adopted by the Court, Plaintiffs suffer ongoing loss of property and damages due to
Defendants' actions of depriving Plaintiffs of their property. Plaintiffs legal description was filed
and legally recorded in September of 2008 while Defendants disputed legal description was not
filed until April of 2018. At a deposition of Plaintiff Carl Owen, that you held, you stated that I
could have removed our personal property. I stated that the fence kept us from recovering our
property and in order to do so, we would have to remove the fence. You told me I could do
whatever was necessary while knowing that Defendant Smith on September 14, 2018 threatened
legal action for me placing my hand on one of the fence posts he erected on my property.
Paragraph 3 states that Defendants have a permanent easement to operate, maintain,
repair and replace the pump currently located at the Minidoka Irrigation District(MID) B-1 Canal
including the panel, electrical services and diversion works and to operate, maintain and repair
the existing buried pipeline which runs along the West boundary of the property of the Plaintiffs
described as follows: (Plaintiffs' legal description of their property). Plaintiffs provided a Public
Record Document notarized and on file at MID showing that the rights described in Paragraph 3
was granted to David I. Nichols and Jackie Lynn Nichols the previous owners of Plaintiffs'
property. Plaintiffs asked in depositions and in discovery and in many other requests for any
admissible evidence that Defendants owned the pipeline and waterworks and how they acquired
ownership and no admissible evidence has been provided to date. Unless Defendants can provide
admissible proof to show that they own the pipeline and waterworks on and under Plaintiffs'
property or have a permanent easement and right of way as they claim, we request that the
Paragraph 3 language not be included in the Amended Judgment.
Paragraph 4 states that Plaintiffs claims against Defendants for taking personal
property and trespass on the property of Plaintiffs are dismissed with prejudice. Defendants have
both testified under oath in depositions in the court record that they realized the property they
claimed was in dispute , saw the no trespassing signs and admitted that they fenced and deprived
Plaintiffs from Plaintiffs personal property in their absence. They have also admitted that they
had no ownership interest in Plaintiffs personal property. This issue is being appealed and is still
a valid claim as some of Plaintiffs' personal property has been taken and some still remains on
the south side of Defendants' barbed wire fence erected on September 14, 2018.

2
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Paragraph 5 states that Defendants are awarded costs and attorney fees. These issues
have been objected to in writing and verbally at the September 9, 2019 hearing and are included
in Plaintiffs appeal.
Paragraph 6 · states that the judgment shall bear interest upon entry. Plaintiffs request
that the interest be deferred until the appeal on the above issues are decided.
MEMORANDUM DECISION AWARDING COSTS AND ATTORNEY FEES TO
DEFENDANTS
On page 2 under Costs deposition costs for Derik and Jessica Smith are included.
Plaintiffs paid for those depositions. A copy of the depositions was provided to Defendants by
M&M Court reporters for review at no cost. Defendants did not have to pay for those depositions
and the listed costs for Defendants' depositions should not be included as valid costs.
On page 3 under Attorney Fees "... the court finds that Plaintiffs brought and pursued
the case frivolously, unreasonably and without foundation (I.R.C.P. 12-121). Plaintiffs was in
possession of the portion of land claimed by Defendants for over 10 years and had cultivated,
maintained, mowed and used the land for crops. Plaintiffs had a grape patch and fence , a garden
spot and an asparagus patch that had been tended and maintained by Plaintiffs and the prior
owner for over 40 years without any claim from any of the previous owners of Defendants
property. Based on a March 23, 2018 survey by Westerra Realty and conducted by Desert West
Surveyors (Trevor Reno) that had different survey bearings from Plaintiffs legal description,
Plaintiffs placed the survey and Defendants claim in dispute with two witnesses and posted "no
trespassing signs" to mitigate further damage to the encroachment by Defendants on Plaintiffs'
land based on a legal description filed in 2008 with entirely different survey bearings.
At page 3 (b) Defendants falsely state that Plaintiffs parked motor vehicles on the
property of the defendants after being notified of the location of the boundary line between the
parcels of Plaintiffs and Defendants. Plaintiffs did not park any vehicles on the property of
Defendants or on the claimed portion of Plaintiffs' property by Defendants. Defendant Derik
Smith falsely claimed that Plaintiffs had parked a truck and trailer on what he referred to as "his"
property even though the property he referred to had been placed in dispute by Plaintiffs with
two witnesses, Jesse Vaughn and David Anderson. The truck and trailer referred to by Defendant
Smith was parked temporarily and intermittently on Plaintiffs undisputed property to haul limbs
and wood from a fallen tree and cut trees on Plaintiffs property outside the portion of the
property claimed by Derik Smith based on a March 23, 2018 survey placed in dispute by
Plaintiffs. See below email correspondence regarding the truck and trailer.
Smith, Derik L <DerikSmith@packagingcorp.com> June 5, 2018
tome
Carl,
I hope your summer is staring well. I never received a response to the below email.
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Additionally, I noticed that there is a pickup truck and trailer parked on my side of the property
boundary. Would it be possible to have that moved to your property?
I hope you are enjoying this great weather.
Thanks
Derik Smith

From: Carl Owen (mailto:carleowen@gmail.com]
Sent: Tuesday, June 5, 2018 9:23 PM
To: Smith, Derik L <DerikSmith@packagingcorp.com>; Carl Owen <carleowen@gmail.com> ;
Anita Owen <ohiostar4 6@gmail.c om>: Jesse Vaughn <jesse@pmt.org>
Subject: Re: [EXTERNAL] Re: Derik Smith
Sent: Tuesday, June 5, 2018 9:23 PM
Derrick, that is my pickup and trailer parked on my property. I realize you have a T stake on my
property but a T stake does not convey legal ownership. I am cleaning up branches and wood
from the three trees that I fell on my property that I am and have been maintaining. If you truly
want to lay claim to part of the property I bought and maintained for over ten years you
will have to do that in court to establish a legal claim. You might want to talk to a surveyor
about the rules about laying claim to property. Even if your survey was correct, which it is not, I
have used and maintained the property for over ten years (seven years) is the rule . You did not
respond to my question about what your intentions were regarding the stake on my property. So,
now I am assuming that you intend to claim part of the property I have used and maintained and
paid taxes and water rights on for over ten years and the owner before me for approximately 30
years. Your survey is using different measurements and coordinates than what is on file for my
property. The berm and the water line is the established boundary line on file with the tax
assessor and the courthouse. Your surveyor used different coordinates than what is on file and
recognized as valid. So, If you truly want to lay claim to part of my property, you will have to
do so through the court process. You can remove the stake on my property or I will do so. So, I
think I will keep papers I collected to contest any claim you might bring in court. I notified you
early on with witnesses that I was going to defend any claim on my property and that is
still my intention. You might also want to talk with our neighbor Mr. Childs as you survey
stake is also claiming part of his property that he is being taxed on. His fence line has been
established for over seven years also. So, my address for any legal claim through the court
system is: Carl E. and Anita R. Owen 276N 125W, Rupert, ID 83350.

Carl E. Owen
The below picture taken from the fence line looking north shows the downed tree stump which
is 25-30 feet from the fence erected by Defendant Derik Smith to claim a portion of Plaintiffs
property. The truck used to haul the limbs and the wood from the tree was Plaintiffs' 1990 Ford
Truck. The trailer used was borrowed from David Anderson who witnessed Plaintiff placing the
Defendants' claim of property possessed by Plaintiffs in dispute along with Jesse Vaughn. Both
will testify that the truck and trailer was at all times on undisputed property belonging to
Plaintiffs.
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separating Plaintiffs residence from Defendants alfalfa field for over 40 years without any
objections from any previous owner of Defendants' property claimed. The previous owner's
family owned what is now Defendants' property for many years prior to 1978 and for 5 years
after the previous owner, David Nichols was deeded what is now Plaintiffs residential property.
Defendants built a 3-strand barbed wire fence through Plaintiffs' garden spot, grape
fence and patch, side yard and front yard up onto Plaintiffs driveway. The fence closed off and
deprived Plaintiffs of valuable personal property on September 14, 2018 in Plaintiffs' absence. A
neighbor called Plaintiffs and informed them that Defendant Smith and a surveyor was in their
front yard placing wooden survey stakes. On their way home, Plaintiffs stopped at the Minidoka
Sheriffs office and filed a trespassing complaint. When they arrived at their home, they found
that Defendant Derik Smith and his family had built a barbed wire fence through their property
and up onto their driveway impeding ingress and egress. The fence through their front yard did
not leave sufficient room to turn their vehicles around.

In fact, the person placing the stakes was an employee of Desert West Surveys and was
not a licensed professional surveyor and was not under the supervision of a licensed professional
surveyor when placing the wooden stakes (a survey function) as required by Idaho survey rules.
Plaintiffs reacted correctly by filing a trespassing complaint with the Sheriff and by filing suit for
trespassing, theft and damages in order to protect their real and personal property taken by selfhelp and without a judicial decree. On July 17, 2018 Defendants' attorney stated Defendants
intention to take Plaintiffs to Court to obtain a court order or judicial decree in a demand letter.
Defendants never followed through on the July 17, 2018 demand letter and instead took matters
into their own hands and built a fence through Plaintiffs property in Plaintiffs absence enclosing
and depriving Plaintiffs of both real and personal property. Defendants claim falsely that
Plaintiffs placed their personal property on Defendants (claimed) land. Plaintiffs personal
property had been on their property for many years prior to Defendants taking it by building the
barbed wire fence. Plaintiffs had no warning on September 14, 2018 that Defendants would
build a barbed wire fence depriving Plaintiffs of their real and personal property. Plaintiffs had a
valid and necessary foundation for filing suit and did not make or pursue any frivolous claims.
Plaintiffs correctly filed and verbally opposed the voluminous and unnecessary and excessive
costs and attorney fees. Plaintiffs object to the statement that their actions taken to protect their
property was frivolous in any way.
At page 3 paragraph (b) the statement at (b) is false. Plaintiffs did object and refused to
accede to Defendants' unreasonable demands that they allow the same surveyor (Trevor Reno) of
Desert West Land Surveys conduct a survey of their property. They did so because they had
already placed the March 23, 2018 survey of Trevor Reno in dispute due to differing survey
bearings and legal descriptions of the boundary line than that of Plaintiffs. Plaintiffs attempted to
get a survey from Dar Moon of Rupert who was too busy at the time. Plaintiffs plan was to have
Dar Moon survey Plaintiffs property and also to call him as an expert witness. Plaintiffs then
contacted Sawtooth Surveyors of Jerome and ordered a survey. Defendants' attorney raised
objections to using the surveyor because Plaintiffs had sent the surveyor, Coy Chapman, copies
of the disputed surveys and legal descriptions. Defendants' attorney claimed that by Plaintiffs'
providing the surveyor with relevant surveys and legal descriptions, that Plaintiffs had poisoned
a valid survey. At mediation, two or more surveyors were contacted by Defendant Derik Smith
6
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to survey Plaintiffs property and those surveyor were reluctant to survey Plaintiffs' property due
to the Court dispute.
Plaintiffs then requested a survey of their property from JlJB Engineers who declined to
perform the survey due to the matter being in Court with a dispute of the Desert West Land
Survey. Plaintiff quickly found out that surveyors do not like to go against another surveyor'
survey. Only two surveyors were available locally (Dar Moon and Trevor Reno). Defendants
motioned to force Plaintiffs to have their property surveyed by Trevor Reno and have Plaintiffs
pay for the forced survey by the same surveyor (Trevor Reno) whose March 23, 2018 survey
Plaintiff had placed in dispute because that survey did not start at the Point of Beginning and
came up with new and different survey bearings than that on file by the Seller of the land
Defendants bought.
The surveyor (Trevor Reno)stated to Plaintiff Carl Owen and Jesse Vaughn that he
started the March 23 , 2018 at the east end of the alfalfa field and surveyed from the east from a
4" rebar he found for 228 feet west where he placed his only marker. Trevor Reno falsely
documented the March 23 , 2018 survey as starting at the Point of Beginning in the middle of
125W road.
Plaintiffs property was and is to the west of the March 23, 2018 survey marker placed by
The legal description created by Trevor Reno came up with a survey bearing of
Reno.
Trevor
N88 degrees and 42 minutes which had never been on file as a previous legal description and it
differed from Plaintiffs legal description on file since 2008 which constituted a valid dispute.
Trevor Reno did not file a correction regarding his new and different survey bearings.
Defendants' motion to force a survey of Plaintiffs' property and have Plaintiffs pay for the forced
survey was denied by the presiding judge, Judge Brody based on Plaintiffs valid objections to
having the same surveyor whose previous survey was in dispute survey again. A second opinion
of a surveyor tends to agree with the disputed previous survey 100% of the time. Defendants
renewed their motion to force a survey without providing any additional reasons to support their
verbal renewal and Judge Michael Tribe approved their renewed request. Plaintiffs exhausted
efforts to get a valid second survey of their property. Their 1978 survey was disputed by
Defendants based on unsupported statements that the 1978 survey was in error. No admissible
evidence was provided to substantiate Defendants' claims of an error.

At page 4 paragraph (c) Defendants state falsely: "The actions of the Plaintiff in
refusing to allow their property to be surveyed substantially increased the costs of the litigation
to the Defendants. Since Plaintiffs did not refuse to have their property surveyed, there is no way
Defendants suffered increased litigation costs. Plaintiffs only objected to Defendants demand to
use the previous surveyor which Plaintiffs placed in dispute. Plaintiffs attempted to have their
property surveyed by 3 or more surveyors. Plaintiffs only objected to a survey by the same
surveyor (Trevor Reno) whose March 23, 2018 survey was placed in dispute as erroneous. In
fact Plaintiffs motioned for an Order to have a neutral surveyor survey both properties in dispute
to establish a boundary line between the two properties. Defendants vigorously opposed the
motion even though Plaintiffs offered to pay 1/2 of the costs ($1500) though Defendants property
was over 9 times the size of Plaintiffs' property. All the time spent by Defendants trying to force
a survey by the surveyor whose previous survey was in dispute was a ruse to avoid addressing
7
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the complaint issues of Trespassing, Theft and Damages and privacy violations. Defendants
never showed any admissible evidence to show increased litigation costs to defendants; only bareunsupported assertions.

At page 4 paragraph d Defendants falsely state that Plaintiffs frivolouslv and without
foundation pursued a claim to deny Defendants the right to receive irrigation water through a
pump and pipeline which was in existence prior to the time the Plaintiffs acquired their property.
The actual issue raised was opposing Defendants stating that they owned and had a permanent
easement and right of way to the pipeline and waterworks on and under Plaintiffs' property.
Plaintiffs obtained a notarized oublic record dated November 9, 1979 on file from Minidoka
Irrigation District (MID) clearly showing that the easement and right of way was granted by
MID to David I. Nichols and his wife Jackie Lynn Nichols, the previous owners of Plaintiffs'
property.
When Plaintiffs bought their property in 2008 the right of way and easement for
construction and maintenance of the buried pipeline and waterworks passed to Plaintiffs. An
easement or right of way is described as a property interest under Idaho's Statute of Frauds LC.
9-503 and requires any transfer or conveyance of the easement or right of way be in writing.
Defendant Jessica Smith was required to bring any such evidence to her duces tecem deposition
to show that Defendants had any ownership, easement or right of way to Plaintiffs waterworks
and buried pipeline and she was unable to produce any evidence to back up Defendants claim
that they owned the pipeline on Plaintiffs property or that they had a permanent easement of right
of way to Plaintiffs pipeline and waterworks. See Exhibit (1) attachment 6 to Plaintiffs' motion
for Summary Judgment. Plaintiffs stated no frivolous claims without foundation. The easement
and right of way for the buried pipeline and waterworks passed from the previous owner to
Plaintiffs when Plaintiffs bought their property.

At page 4 paragraph e Defendants again falsely state that Plaintiffs caused increased
costs to Defendants by repetitiously asserting erroneous statements of facts and claims in various
pleadings but do not cite even one instance. Plaintiffs stated their claims in their complaint and
amended complaint and provided proof and admissible evidence to support their claims. Any
repetition done was necessary to rebut false and unsupported statements made by Defendants in
their frequent and voluminous pleadings designed to strike Plaintiffs' claims and delay prompt
resolution of the issues in the complaint which Defendants deliberately avoided addressing.
At page 5 paragraph d Defendants Counsel claims that Plaintiffs filed numerous and
duplicative pleadings which raised issues for which responses were necessary. Defendants'
Counsel fails to cite even one duplicative pleading. The issues were and remain: Trespassing,
Theft, Damages, and violations of Plaintiffs privacy by Defendants placing a stealth camera
observing Plaintiffs property. The stealth camera did capture the defendants actions of engaging
in self help without benefit of a court order or decree and building a barbed wire fence through
Plaintiffs' posted property without benefit of a court order , decree or permission of Plaintiffs
who were absent when the fence was constructed by Defendants.
Plaintiffs objected in detail to the excessive costs and attorney fees cited by Defendants'
attorney both in writing and verbally at the September 9, 2019 hearing.
8
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ORDER AMENDING JUDGMENT

Defendants noticed a hearing for September 9, 2019 to discuss and decide on Costs and
Attorney Fees. However. the Order Amending the Judgment prepared by Defendants' attorney
instead of the Presiding Judge states at page 2: "Prior to hearing the motion to amend the
Judgment , the Court announced its decision on the issues of the costs and Attorney fees." Since
the decision was already made prior to the hearing, there was no reason for Plaintiffs having tf,
attend and give input to a decision already made in their absence.

Certificate of service:

I certify that the above statement was provided via email on September 12, 2019 to the below:

mtnoe@cassiacounty.org
ijuarez@co.minidoka.id. us
chisholm@pmt.org
carleowen@gmail.com
ohiostar46@gmail.com
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO,

IN AND FOR THE COUNTY OF TWIN FALLS

SAFARIS UNLIMITED, LLC,
a Georgia limited liability
Company,

Supreme Ct. #47245
Case No. CV-2013-2706

Plaintiff/Respondent,
NOTICE OF LODGING
vs.
MIKE VON JONES,
Defendant/Appellant.

To:

THE CLERK OF THE IDAHO SUPREME COURT

NOTICE IS HEREBY GIVEN that on August 21, 2019, I
lodged a Transcript totaling 27 pages in length for
the above-referenced appeal with the District Court
Clerk of Twin Falls County in the Fifth Judicial
District.
The transcript includes:
Motion for Payment
or Advancement of Attorney Fees and Costs, and
Objections to Fees and Costs, 5/28/19.
A PDF copy of the transcript will be e-mailed to
scooper@co.twin-falls.id.us; sctfilings@idcourts.net.

ls/Sabrina Vasguez
Sabrina Vasquez
Official Court Reporter
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IN THE DISTRICT COURT OF THE
5,h JUDICIAL DISTRICT
MINIDOKA COUNTY, IDAHO
On:09/n/20191 :18 p.m.
Tonya Page
CLERK OF THE DISTRICT COURT
Filed By: ft.,.,,Ju,,,.,,.,,

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE ST ATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

CARLE. OWEN and ANITA R. OWEN,

Case No. CV34-l 8-756

Plaintiffs,
vs.

ORDER RE: MOTION TO CORRECT
OR MODIFY THE RECORD

DERIK L. SMITH and JESS ICA R. SMITH,
Defendants.

INTRODUCTION
Before the Court is a motion brought by Plaintiffs Carl and Anita Owen (collectively,
"Plaintiffs") entitled Motion to Correct or Modify the Record.
For the reasons state below, Plaintiffs motion is DENIED.

ANALYSIS
It is not clear upon what rule, statute or case law Plaintiffs rely upon for their motion.
Cited at page two of Plaintiffs' Motion is certain language that appears to be from Rule 30 of the
United States Federal Rules of Appellate Procedure. Plaintiffs quote the following:
(I) If any difference arises about whether the record trul y di scloses what occurred
in the di strict court, the difference must be submitted to and settled by that court
and the record conformed accordingly.
(2) If anything material to either party is omitted from or misstated in the record
by error or accident,
the omission or misstatement may be corrected and a supplemental record may be
certified and forwarded:
(A) on stipulation of the parties;
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(B) by the district court before or after the record has been forwarded; or
(C) by the comi of appeals.
(3) All other questions as to the form and content of the record must be presented
to the court of appeals.
Rule I of the Federal Rules of Appellate Procedure indicates that "these rules govern procedure
in the United States courts of appeals." Fed. R. App. P. 1(a)(!). Plaintiffs and this matter are in
the state courts of Idaho and the Federal Rules of Appellate Procedure Rule are not applicable.
It appears that Plaintiffs disagree with the Court's summary judgment decision
and subsequent final order and confuse their right to appeal the final order with the process of
settling the record on appeal. Plaintiffs have not pointed to any part of the record on appeal,
other than their disagreement with the final order that is in error. If Plaintiffs' intention is to
object to the reporter's transcript or the clerk's record on appeal the Idaho Appellate Rules
contain the appropriate reasons, manner, and timeline in which to object.

Reviewing the

appropriate rules may prevent any unnecessary work, costs, fees, or delays moving forward.
Therefore, because Plaintiffs have not pointed to any Idaho rule, nor identified any part of
the record on appeal that would indicate that the record needs correction or modification, but
rather continue to argue the merits of their case, the Motion is denied .
ORDER

For the above stated reasons the Defendants' motion is denied

ItisORDEREDthis

Zf,

ofSeptember,2019.

~{?~
District Judge
ORDER DENYING DEFENDANTS' MOTION
CV34- I 8- 7.56
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CERTIFICATE OF SERVICE
I hereby certify that on September _ _, 2019, I caused to be served a true and correct
copy of the foregoing document, by the method indicated below, to each of the following:

1. Donald J. Chisholm
Chisholm Law Office
223 East Main Street
P.O. Box 1118
Burley, ID 83318

email:

X

2. Carl and Anita Owen
P.O. Box 723
276 N. 125 W.
Rupert, ID 83350

email:

chisholm@pmt.org

carleowen@gmail.com

l.-\'~:..a. °!\J.~V"LL

Clerk of the District Court
Minidoka County, Idaho

ORDER DENYING DEFENDANTS ' MOTION
CV34-l8-756
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IN THE DISTRICT COURT OF THE
5th JUDICIAL DISTRICT
MINIDOKA COUNTY, IDAHO
On:09/30/201910:13 a.m.
Tonya Page
CLERK OF THE DISTRICT COURT
Filed By: $.refu=~

Carl E. Owen and Anita R. Owen
Husband and Wife
PO Box 723
276N 125W
Rupert, Idaho 83350
Phone: 208-430-3206
Email: carleowen@gmail.com
DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA
CARLE. OWEN &ANITA R. OWEN, prose

Case No.: CV 34-18-756

Plaintiffs, Appellants
vs.

SUPREME COURT NO. 47304-2019

DERIK L. SMITH AND JESSICA R. SMITH,

PLAINTIFFS' AMENDED
NOTICE OF APPEAL
SEPTEMBER 30, 2019

Defendants, Respondents

TO: THE ABOVE-NAMED DEFENDANTS/ RESPONDENT(S), DERIK L. SMITH AND
JESSICA R. SMITH 914 9TH ST. RUPERT, IDAHO, 83350,
THE PARTY'S ATTORNEY, DONALD J. CHISHOLM, PO BOX 1118, 223 EAST
MAIN ST. BURLEY, IDAHO 83318,
CLERK OF THE DISTRICT COURT, TONYA PAGE, P.O. BOX 368, RUPERT, ID
83350

NOTICE IS HEREBY GIVEN THAT:
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1. Due to an Amended Judgment issued by the Court on September 12, 2019 The above named

Plaintiffs/Appellant( s) Carl E. Owen & Anita R. Owen amends and appeal( s) against the
above named Defendants/Respondent(s) to the Idaho Supreme Court from the Fifth Judicial
District Judgment granting Summary Judgment for Respondent(s), denying Summary
Judgment for Appellant(s) and dismissing all Appellant(s) claims with prejudice entered in
the above entitled action (proceeding) on the 9th day of August 2019 and September 12,
2019, by Honorable Judge Michael P. Tribe, presiding. A copy of the Judgment of August 9,
2019 and the Amended Judgment of September 12, 2019 being appealed is attached to this
notice.
2. The party has a right to appeal to the Idaho Supreme Court, and the judgments or orders
described in paragraph 1 above are appealable orders under and pursuant to Rule 11 l.A.R.
3. The following issues denied, dismissed or stricken by the August 9, 2019 and the amended
Judgment of September 12, 2019 are being appealed:
A. Granting Defendants' Summary Judgment Motion;
B. Denial of Plaintiffs' Summary Judgment Motion;
C. Dismissing and denying all Plaintiffs' Complaint Claims;
D. Striking portions of a Sworn Affidavit from the previous owner of Plaintiffs'
property, David Ike Nichols, attached to Plaintiffs' Summary Judgment Motion;
E. Plaintiffs' claims of Defendants' actions: Trespassing onto posted disputed property
in Plaintiffs' absence;
F. Theft of Plaintiffs' real and personal property and damages caused;
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G. Defendants/Respondents engaging in "self- help" without a judicial order or decree
by construction of a hostile barbed wire fence, fencing off and taking personal
property of Plaintiffs', their front and side yards, their trees, their asparagus patch, a
portion of Plaintiffs' grape patch, garden patch, and a portion of Plaintiffs' driveway
and damages caused;
H. Surveillance and invasion of Plaintiffs' privacy by installation of a camera recording
Plaintiffs, their residence and their property without notification or permission and
damages caused;

I. Granting of Plaintiffs' irrigation pipeline buried on Plaintiffs' property as Defendants'
own, and granting a permanent easement to the pipeline and damages caused;
J. Damages caused to Plaintiffs by Defendants depriving and preventing them from
using their paid irrigation water rights to irrigate their east property, garden spot,
grape patch, front yard and side yard.

K. Damages caused to Plaintiffs for loss of property value, damage to Plaintiffs
property and loss of enjoyment of property. Plaintiffs/ Appellants reserve the right to
assert other issues on appeal.
L. Granting ownership of Plaintiffs/Appellants buried pipeline (property interest) on
their property to Defendants/Respondents and granting them a permanent easement
and right of way to Appellants/Respondents irrigation pipeline.
M. Granting Defendants/Respondents Costs and Attorney fees totaling $14,903.69.
4. No portion of the record has been sealed by entry of an Order.
NOTICE OF APPEAL Page 3

Page 897

5. A reporter's transcript has been requested for the below described portions of the record.
The Appellants request the preparation of the following portions of the reporter's transcript in
0 hard copy O electronic format (x) both
(1) Hearing Transcript of October 29, 2018 Motion Hearing. (already purchased and

paid for)
(2) Hearing Transcript of December 3, 2018 transcribed by Sabrina Vasquez:
svasquez6l@gmail.com (already purchased and paid for)
(3) Hearing Transcript of March 11, 2019 (already purchased and paid for).
Transcribed by Rebecca Martin CSR bcky.martin@gmail.com
(4) Hearing Transcript of June 10, 2019 (already purchased and paid for).
(5) Hearing Transcript of September 9, 2019 (already purchased and paid for)

(1) and (4) and (5) transcripts transcribed by:
Patricia E. Hubbell, CSR
1559 Overland Avenue
Burley, Idaho, 83318

(6) Transcript ofDerik Smith Deposition ofNovember 20, 2018 (already paid for). In the

Court Record as Attachment 2 to Plaintiff's Response in Opposition to
Defendant's Motion for Summary Judgment filed May 2, 2019.
Transcript of Derik Smith Deposition of November 20, 2018 was transcribed by:
Diana Weinberger, Csr No. 727 Rpr Notary Public
M&M Court Reporting Service
Boise-US Bank Plaza
101 S. Capitol Blvd, Ste 503
Boise, Idaho 83 702
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(7) Transcript of Jessica Smith Deposition of May 21, 2019 (already paid for). In the

Court Record as Attachment 2 to Plaintiff's Response in Opposition to
Defendant's Motion to Amend Answer and Counterclaim filed June 7, 2019.
Transcript of Jessica Renae Smith Deposition of May 21, 2019 was transcribed by:
Catherine L. Pavkov, Csr No. 638 Notary Public
M&M Court Reporting Service
Boise-us Bank Plaza
101 S. Capitol Blvd, Ste 503
Boise, Idaho 83 702
6. The Appellant requests the following specific documents be included in the clerk's record
with attachments, exhibits and photographs attached to the documents unless otherwise
specified.
A.

Plaintiffs'/Appellants' Complaint filed September 25, 2018 (to include
attachments/exhibits 1-5 and 7-8);

B.

Defendants'/Respondents' Motion for More Definitive Statement and Motion to
Strike (without attachments/exhibits) filed October 3, 2018;

C.

Defendants' /Respondents' Brief in Support of Motion for More Definitive
Statement and Motion to Strike (without attachments) filed October 3, 2018;

D.

Plaintiffs'/Appellants' Response to (B) and (C) above with attachments filed
October 5, 2018;

E.

Plaintiffs'/Appellants' Motion and Affidavit for Entry of Default with attached
affidavit filed October 17, 2018;

F.

Plaintiffs'/Appellants' AMENDED COMPLAINT filed October 30, 2018;

G.

Defendants' /Respondents' Response/Counterclaim to Plaintiffs'/Appellants'
AMENDED COMPLAINT (F) above filed November 6, 2018;

H.

Plaintiffs'/Appellants' Response to (G) above filed November 14, 2018;

I.

Defendants' /Respondents' Motion for Order to survey Plaintiffs'/Appellants'
property filed November 8, 2018;

J.

Plaintiffs' /Appellants' Response to (I) above filed November 9, 2018;
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K.

Court Order denying (I) above signed on December 3, 2018;

L.

Plaintiffs'/Appellants' Motion for an Order to have both properties in dispute
surveyed by an independent, neutral surveyor filed December 24, 2018;

M.

Defendants' /Respondents' Response in Opposition to (L) above and renewal of
Motion (I) above filed January 14, 2019;

N.

Plaintiffs'/Appellants' Renewed Objections to (M) above filed February 19, 2019;

0.

Court Order granting Defendants'/Respondents' Renewed Motion (M) above
signed March 12, 2019;

P.

Plaintiffs'/Appellants' Motion for Summary Judgment, Brief in Support, and
Statement of Facts not in Dispute with attached Affidavit of David Ike Nichols of
March 22, 2019 filed April 19, 2019;

Q.

Defendants' /Respondents' Motion and Brief for Summary Judgment (without
attachments of Affidavits) filed April 25/26, 2019;

R.

Plaintiffs'/Appellants' Response and Joint Affidavit of Carl E. Owen and Anita R.
Owen to (Q) above filed May 6, 2019;

S.

Plaintiffs'/Appellants' Motion for Leave to File an Amended Complaint adding a
Claim of Punitive Damages filed May 6, 2019;

T.

Defendants'/Respondents' Motion to Strike Affidavit of David Ike Nichols filed
May 10, 2019;

U.

Defendants'/Respondents' Excerpt of Carl E. Owen Deposition filed May 10, 2019;

V.

Plaintiffs'/Appellants' Response in Opposition to (T) above filed May 13, 2019;

W.

Defendants' /Respondents' Brief in Opposition to (P) above filed May 13, 2019;

X.

Defendants'/Respondents' Second Affidavit ofDerik Smith filed May 13, 2019;

Y.

Plaintiffs'/Appellants' Response in Opposition to Defendants' /Respondents'
Motion and Brief in Opposition to Plaintiffs motion for Summary Judgment filed
May 17, 2019 with attachment (Carl Owen Affidavit)

z.

Defendants' /Respondents' Response in Opposition to (S) above filed May 20,
2019;

AA. Plaintiffs'/Appellants' Motion for Injunctive Relief filed May 24, 2019;
NOTICE OF APPEAL Page 6
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BB. Plaintiffs'/Appellants' Response to (Z) above filed May 23, 2019;
CC. Defendants'/Respondents' Motion to Amend Answer and Counterclaim filed June
3,2019;
DD. Plaintiffs'/Appellants' Response in Opposition to (CC) above filed June 7, 2019;
EE. Plaintiffs'/Appellants' Pre-Trial Memorandum filed June 29, 2019;
FF.

Court Memorandum Decision Granting Defendants'/Respondents' Summary
Judgment filed July 29, 2019;

GG. Defendants'/Respondents' Memorandum of Fees, Costs and Attorney Fees filed
August 6, 2019;
HH. Defendants'/Respondents' Counsel Affidavit in Support of Costs filed August 6,
2019;
II.

Court Judgment filed August 9, 2019; (copy attached to this appeal)

JJ.

Plaintiffs'/Appellants' Objection to (GG & HH above) filed August 13, 2019;

KK. Defendants'/Respondents' Motion/Memo to Amend Judgment filed August 13,
2019;
LL. Plaintiffs'/Appellants' Opposition to Defendants'/Respondents' Motion to Amend
Judgment filed August 14, 2019;

MM. Plaintiffs'/Appellants' Response in Opposition to Defendants' /Respondents'
Memorandum in Support of Motion to Amend Judgment filed August 16, 2019.
Additional Documents for Amended Appeal

NN. Order denying and Granting in part Defendant's Motion for a more Definitive
Statement and Motion to Strike filed October 30,2018.

00. SCHEDULING ORDER, NOTICE OF TRIAL SETTING, AND INITIAL
PRETRIAL ORDER FILED APRIL 22, 2019

PP. EXCERPTS FROM DEPOSITION OF CARLE. OWEN IN SUPPORT OF
DEFENDANTS' MOTION FOR SUMMARY JUDGMENT FILED APRIL 26, 2019
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QQ. Plaintiffs Response in Opposition to Defendants Motion for Summary Judgment
with attachments (Affidavit of Carl E. Owen and Deposition of Derik Smith) filed
05/02/2019.
RR. Plaintiff Response in Opposition to Defendants Brief in Support of Summary
Judgment filed May 6, 2019 with photographs and attachment email.
SS. Defendants Opposition to Motion for Injunctive Relief filed June 3, 2019.
TT. Plaintiffs Response in Opposition to Defendants Motion to Amend Answer and
Counterclaim filed June 7, 2019 with Jessica Smith Deposition Attachment.
UU. EMAIL FROM ATTORNEY DONALD J. CHISHOLM TO THE PRESIDING
JUDGE AND CARL AND ANITA OWEN CORRECTION IN DEFENDANTS'
MOTION TO AMEND JUDGMENT FILED SEPTEMBER 5, 2019.
VV. Motion to Correct or Modify the Record filed September 13, 2019
WW. Order Re: Motion to Correct or Modify the Record filed September 27, 2019.

XX. Plaintiffs Affidavit Regarding Defendants Noticed Hearing on (September) August
9, 2019 On Defendants' Motion to Amend Judgment filed September 6, 2019. With
Attachments Filed September 6, 2019.
YY. Plaintiffs Objection to Defendants' Counsel's Affidavit filed August 15, 2019.
ZZ. Order Amending Judgment filed September 12, 2018
AAA. Memorandum Decision Awarding Costs and Attorney Fees to Defendants filed
September 12,2019.
7. The Appellants request the following documents, charts, or pictures offered or admitted
as exhibits to be copied and sent to the Supreme Court:

All photographs/pictures included in any of the above documents as attachments or
exhibits.
We certify:
(a) That a copy of this notice of appeal has been served on each reporter of whom a transcript
has been requested as named below at the address set out below:
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Name and address: Diana Weinberger, CSR No. 727 Rpr Notary Public
101 S. Capitol Blvd, Ste 503
Boise, Idaho 83 702
Name and address: Catherine L. Pavkov, CSR No. 638 Notary Public
101 S. Capitol Blvd, Ste 503
Boise, Idaho 83702
Name and address: Patricia E. Hubbell, CSR
1559 Overland Avenue
Burley, Idaho, 83318
Rebecca Martin at email: bcky.martin@gmail.com

Sabrina Vasquez: svasguez61@gmail.com

(b) That the clerk of the district court will be paid upon Appellants receiving an estimate of
the above requested portions of the record. The Reporters for the cited transcripts have
been paid in full.
(c) ( 1) The Appellants filing fee has been paid.
(e) That service has been made upon all parties required to be served pursuant to Rule 20.
Respectfully submitted,

WL
~t.
Carl E. Owen
and

~t-~~.
Anita R. Owen

Attachments: Copy of Judgment of August 9, 2019 being appealed
Copy of Amended Judgment of September 12, 2019
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Having been sworn, Carl E. Owen and Anita R. Owen deposes and says:
Plaintiffs/Appellants in the above captioned case, Carl E. Owen and Anita R. Owen hereby
certify in accordance with I.A.R. Rule l 7(i) that all statements in this notice of appeal are true
and correct to the best of his or her knowledge and belief.

DATED THIS 30th day of September 2019.

~ €.0

-2-..-

Carl E. Owen

and

Anita R. Owen

Signature of Plaintiffs/ Appellants

Subscribed and Sworn to before me this .SO , day of

I

CHRISTINE 8. OSTERHOUT

NOTARY PUBLIC
STATE OF IDAHO
"'9Df ; - ,Go-m_rr] .•N_o~ 29247

:r.v:rv:vc.,,,,_,_~
,j_)( p1res J,05 ,2<12.-z.
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cS~pJ::e~er

, 20--12_.

CERTIFICATE OF SERVICE
I hereby certify that on the 30TH day of September 2019, I served a true and correct copy of
PLAINTIFFS' AMENDED NOTICE OF APPEAL by email to: chisholm@pmt.org
Donald J. Chisholm, Defendant/ Respondent Attorney
223 East Main Street
PO Box 1118
Burley, Idaho 83318
Sent via email in care of Employer, Annie Wardell at email: anniew@m-mservice.com
Re: Derik Smith Deposition of November 20, 2018
Diana Weinberger, CSR No. 727 Rpr Notary Public
101 S. Capitol Blvd, Ste 503
Boise, Idaho 83 702
Sent via email in care of Employer, Annie Wardell at email: anniew@m-mservice.com
Re: Jessica Renae Smith of May 21 , 2019
Catherine L. Pavkov, CSR No. 638 Notary Public
M&M Court Reporting Service
Boise-us Bank Plaza
101 S. Capitol Blvd, Ste 503
Boise, Idaho 83702
Sent via first class mail to:
Patricia E. Hubbell, CSR
1559 Overland Avenue
Burley, Idaho, 83318
Sent via email to Rebecca Martin at email: bcky.martin@gmail.com

September 30, 2019
Sent via email to Sabrina Vasquez: svasguez6l@gmail.com
Sent via email to Defendants/Respondents Derik and Jessica Smith
deriksmith@packiagingcorp.com

(~~ Qu.)e-._,
s~E. Owen, Plaintiff/Appellant

NOTICE OF APPEAL Page 11

Page 905

IN THE DISTRICT COURT OF TH~
51h JUDICIAL DISTRICT
MINIDOKA COUNTY, IDAHO
On:08/09/2019 2:21 p.m.
Tonya Page
CLERK OF THE DISTRICT COURT
Filed By: $.mfu,rnu:

rN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, rN AND FOR TIIE COUNTY OF MINIDOKA

CARLE. OWEN and ANITA R. OWEN,

Case No. CV34-18-756

Plaintiffs,

JUDGMENT

VS .

DERIK L. SMITH and JESSICA R. SMITH,
Defendants.

Judgment is entered as follows based upon the Court's Memorandum Decision Granting
Defendant's Motion for Summary Judgment entered on July 29, 2019:
Plaintiff's claims are dismissed with prejudice.
Defendant's counterclaims are granted.

Dated this

J_ day of August, 2019.

~~
Honorable District Judge
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1.

Filed:09/12/201911:21:56
Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By: Deputy Clerk -Juarez, Ilse

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

)

CARLE. OWEN and ANITA R.
OWEN,

)

CASE NO. CV34-18-756

)
)

Plaintiffs,
vs.

)
)

AMENDED JUDGMENT

)

DERIK L. SMITH and JESSICA R.
SMITH,

)
)
)

Defendants.

)
)
)

JUDGMENT IS ENTERED AS FOLLOWS:
1.

Defendants Derik L. Smith and Jessica R. Smith own the

following described real property in Minidoka County, Idaho free
and clear of any claim of Plaintiffs.

The real property of

Defendants is described as follows:
TOWNSHIP 9 SOUTH, RANGE 24 EAST OF THE BOISE MERIDIAN,
MINIDOKA COUNTY, IDAHO
Part of the El /2N E1 /4 ; more particularly
Section 7:
described as follows:
Beginning at the Southwest Corner of the NE1/4NE1/4 of said
Section 7, said corner marked by a 5/8 inch rebar, which
shall be the Point of Beginning;
AMENDED JUDGMENT - PAGE 1
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Thence North 88°42'23" East (North 89°09' East rec.) for a
distance of 609.94 feet (613.75 feet, rec.) to a½ inch
rebar;
Thence South 89°35'44" East (South 89°09' East, rec.) for a
distance of 228.73 feet (228.69 feet, rec.) to a½ inch
rebar;
Thence South 07°29'13" East (South 7°04'14" East, rec.) for
a distance of 553.78 feet (553.73 feet, rec.) to a½ inch
rebar;
Thence South 02°08'34" East (South 2°04'11" East, rec.) for
a distance of 590.87 feet (591.0 feet, rec.) to a 3/8 inch
smooth iron pin;
Thence South 00°54'19" East (South 02°02'10" East, rec.)
for a distance of 190.88 feet (192.45 feet, rec.) to the
south line of the NEl/4;
Thence South 89°56'07" West (North 89°29'17" West, rec.)
along said¼ section line for a distance of 930.70 feet
(937.96 feet, rec.) to a½ inch rebar at the Southwest
Corner of the SE1/4NE1/4;
Thence North 00°13'14" West (North 0°16' East, rec.) along
the west line of the SE1/4NE1/4 for a distance of 1319.27
feet (1318.03 feet, rec.) to the Point of Beginning,
Together with their appurtenances.
2.

Plaintiffs are permanently enjoined from entering onto

Defendants' property described above.
3.

Defendants have a permanent easement to operate,

maintain, repair

and replace the pump currently located at the

Minidoka Irrigation District B-1 Canal, including the panel,
electrical service and diversion works and to operate, maintain,
repair and replace the existing buried mainline which runs along
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the West boundary of the property of the Plaintiffs described as
follows:
TOWNSHIP 9 SOUTH, RANGE 24 EAST, BOISE MERIDIAN, MINIDOKA
COUNTY, Idaho
Section 7: That part of the NEl/4, more particularly
described as follows:
Beginning at the Southwest corner of the NE1/4NE1/4 of said
Section 7, which point shall be known as the True Point of
Beginning; thence North 89°09' East for 613.75 feet to a
point; thence North 7°10'44" West for 174.93 feet (recorded
as 176.6 feet) to a point on the centerline of the B-1
Canal; thence North 74°12'43" West along said centerline
for 221.03 feet to a point; thence South 88°38'49" West
along said centerline for 378.22 feet to a point on the
1/16 th section line; thence South 0°16' West along said
1/16 th section line for 233.88 feet to the True Point of
Beginning.
The easement is for delivery of irrigation water to the property
of the Defendants described in paragraph 1 above and extends to
the north boundary of Defendants' property.
4.

The claims of the Plaintiffs against the Defendants

for taking personal property and trespass on the property of the
Plaintiffs are dismissed with prejudice.
5.

The Defendants are awarded costs in the amount of

$932.09 and attorney fees in the amount of $13,971.60 for a
total of $14,903.69.
AMENDED JUDGMENT - PAGE 3
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6.

The money portion of this judgment shall bear interest

at the statutory rate of 7.125% per annum from the date of
entry.
DATED

Signed: 9/12/2019 09:08 AM

~?.7~

Honorable Michael Tribe
District Judge

CLERK'S CERTIFICATE OF SERVICE

I certify that on s;gned 9112120191122 AM
I served a true and
correct copy of the foregoing JUDGMENT upon the persons named
below by electronic email:
Donald J. Chisholm
P.O. Box 1118
Burley, Idaho 83318
Email: chisholm@pmt . org ; carolinerogers495@gmail .c om

Carl E. Owen and Anita R. Owen
P.O. Box 723
Rupert, Idaho 83350
Email: carleowen@gmail . com and ohiostar46@grnail . com

Clerk of the Court
By: ::1 i4( ~~
Deputy Clerk

"a
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IN THE DISTRICT COURT OF THE
5th JUDICIAL DISTRICT
MINIDOKA COUNTY, IDAHO
On:09/30/201910:13 a.m.
Tonya Page
CLERK OF THE DISTRICT COURT
Filed By: $.ref,,=~

Carl E. Owen and Anita R. Owen
Husband and Wife
PO Box 723
276N 125W
Rupert, Idaho 83350
Phone: 208-430-3206
Email: carleowen@gmail.com
DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA
CARLE. OWEN &
ANITA R. OWEN, pro se
Plaintiff,
vs.

Case No.: CV 34-18-756

MOTION FOR STAY OF PROCEEDINGS TO ENFORCE AN
AMENDED JUDGMENT OF SEPTEMBER 12, 2019

DERIKL. SMITH AND
JESSICA R. SMITH,
Defendant

COMES NOW Plaintiff(s) motion for a Stay of Proceedings to Enforce a

Judgment entered in favor of Defendants on September 12, 2019. The Judgment awarded
Defendants Costs and Attorney Fees of $14,903.69.
I.R.C.P Rule 62 (d) states "When an appeal is taken from the district court to the
Supreme Court is stayed as provided by the Idaho Appellant Rules".
Idaho Appellant Rule (I.A.R. ) 13 (b) (8) states: the district court shall have the
power and authority to take the following actions during the pendency on an appeal:
1

Page 911

"Enter a stay of execution or enforcement of any injunction or mandatory order
entered by the court upon such conditions and upon the posting of such security as the court
determines in its discretion."
Plaintiff(s) are not trying to avoid liability and agree to post such security as the
court determines necessary to stay the enforcement of the Amended Judgment until the Supreme
Court rules on the matter of Attorney fees and costs and other issues being appealed. Plaintiffs
request that the court state acceptable security and in what amount and form of security that is
acceptable to stay enforcement of the Amended Judgment of September 12, 2019 until
Plaintiff(s) appeal is decided by the Supreme Court.

Respectfully, submitted

CJ_f_[)w ~ aJidJ ~ ~
Carl E. Owen

and

Anita R. Owen

2
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CERTIFICATE OF SERVICE

I certify that a copy of this MOTION FOR STAY OF PROCEEDINGS TO ENFORCE
AN AMENDED JUDGMENT OF SEPTEMBER 12, 2019 via email to the following on
September 30, 2019.

Donald J. Chisholm
223 East Main Street
PO Box 1118
Burley, Idaho 83318
email: chisholm@pmt.org

~
d)~
CarlE. Owen

3

Page 913

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

Carl Owen, Anita Owen
Plaintiff,

Supreme Court No. 47304-2019
District Court No.
CERTIFICATE OF EXHIBITS

V

Derik Smith, Jessica Smith,
Defendant.

I, Janet Sunderland, Deputy Clerk of the District Court of the Fifth Judicial District of the State of
Idaho in and for the County of Minidoka, do hereby certify:
Exhibit Option 1
There were no exhibits offered for identification or admitted into evidence during the course of
this action.

IN WITNESS, I have set my hand and affixed the seal of the said Court on this the 1st day of
November, 2019.

Clerk of the Court

By: _ _ _ _ _ _ _ _ _ _ _ __
Deputy Clerk

@
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

Carl Owen, Anita Owen
Plaintiff,
vs.
Derik Smith, Jessica Smith
Defendant.

Supreme Court No. 47304-2019
CLERK'S CERTIFICATE TO THE RECORD

I, Tonya Page, Clerk of the District Court of the Fifth Judicial District of the State of Idaho, in
and for the County of Minidoka, do hereby certify that the above and foregoing record in the
above-entitled cause was compiled under my direction and is a true, full and correct record of,
the pleadings and documents under Rule 28 of the Idaho Appellate Rules.

I do further certify that copies of all documents, charts and pictures offered or admitted as
exhibits in a trial or hearing in the above-entitled cause will be duly lodged with the Clerk of the
Supreme Court, along with the Court Reporter's Transcript and Clerk's Record, except that
pictures or depictions of child pornography shall not be copied and sent to the parties or the
Supreme Court unless specifically ordered by the court. Documentary exhibits in pdf format
may be sent to the Supreme Court on a CD that includes an index. All other exhibits shall be
retained by the clerk of the district court as required by Rule 31 of the Idaho Appellate Rules.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said
Court on this the 1st day of November, 2019.
TONYA PAGE
Clerk of the Court

By:

Tanet Sunder{and
Deputy Clerk

Clerk's Certificate to the Record - D (MISC30)
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

Case No. CV34-18-00756

Carl Owen, Anita Owen
Plaintiff,
vs.
Derik Smith, Jessica Smith
Defendant.

Clerk's Certificate of Service

I, Janet Sunderland, Deputy Clerk of the District Court of the Fifth Judicial District, of the State
of Idaho, in and for the County of Minidoka, do hereby certify that the above and foregoing
Record in the above entitled cause was electronically compiled at my direction, and is a true, full
and correct Record of the pleadings and documents as requested by the parties.
I further certify that I have caused to be served the Clerk's Record and Reporter's Transcript (if
requested), along with copies of D all Exhibits offered or admitted; X No Exhibits submitted;
Pre-sentence Investigation, or

D

Other Confidential Documents; or

D

D

Confidential Exhibits (if

applicable) to each of the Attorneys of Record or Parties in this case as follows:

CERTIFICATE OF SERVICE
I certify that on November 01, 2019, I served a copy of the attached to:
Carl E Owen
PO Box 723
276 N 125 W
RupertlD 83350

[X] By mail

Donald J Chisholm
PO Box 1118
Burley ID 83318

[X] By mail

Dated: 11/01/2019

Tonya Page
Clerk of the Court

Tanet Sunder{and

By:
Deputy Clerk

Clerk's Certificate of Service - Revised 07/01/2018
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